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S.  1724— FREEDOM  FROM  GOVERNMENT 
COMPETITION  ACT  OF  1996 


TUESDAY,  SEPTEMBER  24,  1996 

U.S.  Senate, 
Committee  on  Governmental  Affairs, 

Washington,  DC. 
The  Committee  met,  pursuant  to  notice,  at  10  a.m.  in  room  SD- 
342,  Dirksen  Senate  Office  Building,  Hon.  Ted  Stevens,  Chairman 
of  the  Committee,  presiding. 

Present:  Senators  Stevens  and  Glenn. 

OPENING  STATEMENT  OF  CHAIRMAN  STEVENS 

Chairman  Stevens.  Good  morning.  The  hearing  today  is  on  S. 
1724,  the  Freedom  from  Government  Competition  Act,  which  was 
introduced  on  May  2  of  this  year  by  Senator  Craig  Thomas  and  re- 
ferred to  our  Committee.  The  hearing  was  scheduled  last  Thursday, 
but  it  had  to  be  postponed  due  to  conflicts  with  votes  on  the  floor. 
This  is  our  first  available  date,  and  I  am  pleased  that  you  are 
available.  Senator,  to  continue  the  hearing  today. 

The  Freedom  from  Government  Competition  Act  could  have  a 
large  impact  on  Government  effectiveness  and  efficiency,  and  it  is 
of  great  interest  to  me  as  chairman  of  this  Committee.  The  bill  di- 
rects the  Office  of  Management  and  Budget  to  identify  those  func- 
tions that  are  inherently  governmental  and  those  that  the  private 
sector  may  provide.  It  then  requires  0MB  to  develop  a  5-year  tran- 
sition plan  for  the  Federal  Government  to  get  rid  of  the  activities 
that  it  can  obtain  from  the  private  sector. 

We  are  pleased  to  have  Senator  Thomas  here  as  sponsor  of  the 
bill  and  other  very  qualified  witnesses  from  Government  and  fi-om 
industry.  The  first  panel  is  obviously  Senator  Thomas;  the  second 
panel  will  be  John  Koskinen,  the  deputy  director  of  0MB  for  man- 
agement and  Nye  Stevens,  GAO's  director  for  Federal  management 
and  workforce  issues.  The  third  panel  will  be  John  Palatiello,  exec- 
utive director  of  the  Management  Association  for  Private  Photo- 
grammetric  Surveys;  Marie  Fath,  vice-chair  of  the  Business  Coali- 
tion for  Fair  Competition,  and  then,  we  will  have  John  Sturdivant, 
the  National  president  of  the  American  Federation  of  Government 
Employees  and  Bert  Concklin,  the  president  of  the  Professional 
Services  Council. 

We  are  pleased  to  have  you,  Senator.  We  are  notified  that  we 
must  be  finished  with  this  hearing  by  11:30,  so  I  hope  that  all  wit- 
nesses will  have  no  objection  to  our  trying  to  limit  the  amount  of 
time  that  we  spend  with  each  witness.  We  will  run  the  clock  on 
witnesses  and  ourselves  as  the  time  goes  forward. 

(1) 


Senator  do  you  have  an  opening  statement? 

OPENING  STATEMENT  OF  SENATOR  GLENN 

Senator  Glenn.  Yes,  thank  you,  Mr.  Chairman. 

Improving  Government  efficiency  and  effectiveness  is  one  of  the 
primary  missions  of  this  Committee,  and  we  have  taken  that  very 
seriously.  We  have  worked  for  many  years  through  oversight  and 
legislation  to  achieve  real  improvements,  and  I  am  very  proud  of 
our  accomplishments  on  the  Committee.  The  Chief  Financial  Offi- 
cers Act  of  1990,  the  Government  Management  Reform  Act  of  1994, 
the  Acquisition  Reform  Acts  of  1994  and  1996  are  just  a  few  exam- 
ples. 

These  laws  are  improving  Government  efficiency,  through  great- 
er reliance  on  private-sector  goods  and  services.  So,  we  have  the 
track  record  from  which  to  consider  the  legislation,  S.  1724,  that's 
been  introduced  by  our  colleague  fi-om  Wyoming,  Senator  Thomas. 
Senator  Thomas  knows  of  our  interest  in  these  issues.  We  were 
just  on  the  floor  2  weeks  ago  debating  his  related  amendment  on 
cost  comparisons. 

I  am  interested  in  what  today's  witnesses  have  to  say  because  I 
have  a  serious  concern  about  this  legislation.  It  appears  to  me  that 
it  would  force  contracting  out  of  every  activity  that  does  not  fit  a 
narrow  definition  of  "inherently  governmental."  And  I  am  all  for  in- 
creasing efficiency  and  reliance  on  the  private  sector,  but  an  across- 
the-board  requirement  like  this  seems  to  me  to  go  too  far. 

0MB  Circular  A-76  guides  agencies  in  this  area,  and  it  has  had 
its  problems,  but  its  cost  comparison  process  drives  agencies  to 
lower  costs  and  rely  on  the  private  sector  when  it  is  more  efficient. 
I  believe  the  record  shows  that  A-76  has  worked  over  the  years  to 
move  hundreds  of  thousands  of  jobs  to  the  private  sector.  It  has 
also  worked  to  keep  in-house  services  that  can  best  be  provided  in- 
house  by  the  Government. 

Other  initiatives  are  also  finding  efficiencies.  In  GMRA,  we  set 
up  Franchise  Fund  pilots  to  weed  out  inefficient  agency  operations 
that  provide  common  administrative  services.  0MB  is  requiring 
that  these  pilots  compete  against  private  contractors  as  well  as 
against  other  agencies,  as  they  well  should.  And  that  is  no  in-house 
deal  making.  It  will  bring  prices  down  and  provide  better  services 
at  the  cheapest  cost. 

Agencies  are  also  doing  more  on  their  own.  GSA,  for  example,  is 
analyzing  each  of  its  business  line  functions  to  find  the  most  effi- 
cient and  cost-effective  mode  of  operation.  These  efforts  are  weed- 
ing out  inefficient  operations  and  pushing  agencies  to  save  tax- 
payer dollars.  I  think  this  is  the  right  approach. 

S.  1724,  on  the  other  hand,  would  do  away  with  cost  compari- 
sons. Federal  agencies  would  have  no  bargaining  power  to  find 
lower  prices  from  contractors.  Often,  they  get  only  a  single  bidder. 
We  would  even  do  away  with  the  cost  comparisons  that  we  have 
now,  if  I  read  this  legislation  correctly.  Taxpayer  dollars  would  also 
be  flowing  at  a  much  higher  rate  through  contracts,  and  agency 
contract  management  has  always  been  a  real  problem.  It  would 
bring  the  possibility,  at  least,  of  more  fraud  and  waste  and  abuse. 

So,  I  agree  with  the  philosophy  behind  S.  1724,  trying  to  contract 
out  as  much  as  we  can.  Government  should  rely,  as  much  as  pos- 


sible,  on  the  private  sector  for  commercial  goods  and  services.  But 
as  a  practical  matter,  the  one-size-fits-all  approach  of  S.  1724  does 
not  make  sense  to  me.  I  think  we  owe  it  to  the  taxpayers  to  run 
the  Government  efficiently  and  effectively,  and  this  means  agency- 
specific  analysis  and  cost  comparisons  to  find  the  cheapest  and  best 
goods  and  services  available.  I  do  not  believe  there  is  a  short  cut 
around  this  process,  but  I  look  forward  to  hearing  Senator  Thomas 
and  the  other  witnesses  discuss  this  legislation. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Senator  Cochran  follows:] 

PREPARED  STATEMENT  OF  SENATOR  COCHRAN 

Mr.  Chairman,  I  appreciate  your  agreeing  to  hold  this  hearing  on  S.  1724,  the 
Freedom  From  Government  Competition  Act,  on  which  I  am  pleased  to  be  listed  as 
a  cosponsor. 

I  commend  Senator  Thomas  for  his  initiative  and  efforts  to  move  this  legislation 
forward,  and  I  look  forward  to  working  with  him  to  reduce,  if  not  eliminate,  in- 
stances where  the  Federal  Government  is  unfairly  and  unnecessarily,  competing 
with  the  private  sector  in  the  procurement  of  goods  and  services. 

Mr.  Chairman,  we  have  heard  a  lot  of  talk  in  recent  years  about  reinventing  gov- 
ernment and  finding  more  efficient  and  cost  effective  ways  to  deliver  government 
services.  As  the  Chairman  knows,  this  Committee  has  a  long  history  of  oversight 
and  legislative  activity  that  has  led  to  the  identification  and  elimination  of  waste 
and  inefficient  management  at  all  levels  of  government. 

Today's  hearing  should  add  to  that  record  and  help  us  identify  those  instances 
where  the  Federal  Government  is  competing  unfairly  and  unnecessarily  with  the 
private  sector — particularly  small  business,  and  provide  a  basis  for  further  action 
to  correct  the  problem. 

Mr.  Chairman,  after  this  bill  was  introduced,  I  heard  from  the  university  research 
community  as  well  as  representatives  of  the  Federal  Prison  Industries  in  my  State 
who  have  specific  questions  regarding  the  effect  of  S.  1724  on  their  ability  to  con- 
tinue to  contract  with  the  Federal  Government. 

Dr.  Ralph  Powe,  Chairman  of  the  Mississippi  Research  Consortium,  raised  several 
questions  regarding  the  effect  of  S.  1724  on  the  ability  of  universities  and  State 
agencies  to  perform  research  and  other  activities  under  Federal  contract.  Dr.  Powe 
has  submitted  a  statement,  and  I  appreciate  the  Chairman  agreeing  to  receive  and 
include  it  in  the  Record. 

His  statement  describes  some  of  the  important  research  carried  out  by  our  univer- 
sities under  Federal  contract,  including  research  which  has  led  to  advances  in  areas 
as  diverse  as  human  health,  high  performance  computing,  and  agriculture.  His 
statement  concludes  with  six  specific  questions  about  the  bill,  and  I  ask  that  they 
be  submitted  to  the  witnesses  to  be  answered  for  the  Record. 

Mr.  Chairman,  I  look  forward  to  working  with  Senator  Thomas  to  ensure  that  the 
final  bill  approved  by  the  Committee  will  recognize  and  maintain  the  relationship 
between  the  university  research  community  and  the  Federal  Government  and  en- 
sure that  universities  will  continue  to  provide  research  critical  to  Federal  Govern- 
ment programs,  as  well  as  scientific  progress  generally. 

Other  concerns  were  brought  to  my  attention  by  representatives  of  the  Federal 
Prison  Industries  Program  who  believe  that  some  unintended  consequences  may  re- 
sult for  their  program  under  the  bill  as  currently  drafted.  Under  that  program,  Fed- 
eral prisoners  are  employed  to  manufacture  products  which  are  sold  to  Federal 
agencies.  I  strongly  support  this  program  which  puts  Federal  prisoners  to  work  at 
no  cost  to  the  taxpayer.  I  have  a  couple  of  questions  for  the  sponsors  to  clarify  the 
bill's  effect  on  Federal  Prison  Industries  and  similar  organization  that  have  a 
unique  contracting  relationship  with  the  Federal  Government. 

Mr.  Chairman,  I  look  forward  to  hearing  from  today's  witnesses  and  to  working 
with  the  sponsors  and  the  Committee  to  achieve  the  goals  of  this  important  legisla- 
tion. 

Chairman  STEVENS.  Thank  you.  We  are  going  to  run  the  clock 
today  on  the  witnesses  and  on  ourselves  at  10  minutes  apiece. 
Senator  Thomas,  pleased  to  hear  from  you. 


TESTIMONY  OF  HON.  CRAIG  THOMAS,*  U.S.  SENATOR  FROM 
THE  STATE  OF  WYOMING 

Senator  Thomas.  Thank  you  very  much,  Mr.  Chairman,  Senator 
Glenn.  I  appreciate  very  much  your  having  this  hearing.  I  know  it 
was  difficult  to  set  up.  I  hope  my  friend  John  Duncan  from  the 
House,  who  has  an  identical  bill,  will  be  here;  perhaps  not. 

You  could  state  the  objective  of  this  bill  very  simply.  You  could 
say  that  it  has  been  the  objective  through  the  years,  from  the  Con- 
stitution, which  I  happened  to  read  again  this  weekend  for  some 
reason,  to  keep  the  central  Government  as  small  as  possible.  No 
one  had  any  vision  of  the  central  Government  doing  the  kinds  of 
things  that  could  be  done  in  the  private  sector.  That  still  should 
be — it  should  be — our  goal.  So,  that  is  pretty  simple.  The  Govern- 
ment isn't  designed  to  provide  commercial  services.  I  think  that  is 
a  fairly  simple  concept.  Areas  that  are  not  inherent — I  suppose  one 
can  argue  over  what  the  definition  of  inherent  is — but  activities 
that  are  not  inherently  governmental  should  not  be  done  by  the 
Government.  I  think  that  is  a  pretty  simple  concept. 

Now,  we  will  always  hear  we  are  going  too  far,  or  we  cannot  do 
that,  or  we  have  to  do  this  or  argue  that  the  Government  is  more 
efficient,  which  I  doubt.  But  nevertheless,  the  concepts  is  simple. 
And  the  final  one  that  I  think  is  a  concept  is  that  we  have  moved 
away  from.  Over  a  period  of  40  years,  it  has  been  the  policy.  But 
the  fact  is  that  it  has  not  really  worked,  it  has  not  really  worked 
certainly  to  the  extent  that  I  would  like  to  see  it. 

We  did  this,  by  the  way,  when  I  was  in  the  Wyoming  Legislature, 
and  we  passed  a  bill,  and  it  does  work.  It  does  cause  things  to  be 
taken  to  the  private  sector  that  are  not  inherently  governmental 
and  do  not  need  to  be  done  by  the  Government. 

So,  that  is  really,  of  course,  the  very  short  definition  of  what  we 
have  here.  It  has  been  our  policy  over  the  years  not  to  compete 
with  the  private  sector,  that  the  Government  should  rely  on  com- 
mercially-available services.  Again,  I  hope  no  one  disagrees  with 
that  idea.  The  policy,  however,  has  been  ignored,  because  there 
really  are  not  any  teeth  involved  in  it.  It  has  been  administrative 
decisions  that  fluctuate  back  and  forth,  and  the  bureaucracies  have 
spent  too  much  time  and  too  much  money  on  goods  and  services 
that  could  be  provided.  For  example,  CBO  has  estimated  1.4  mil- 
lion Federal  employees  do  work  that  is  commercial  in  nature. 

Some  examples  are  surveying  and  mapping;  training  and  edu- 
cation; janitorial  services;  laboratory  testing;  printing  services.  Lab- 
oratory testing  was  one  that  we  really  ran  into,  as  a  matter  of  fact, 
in  Wyoming,  the  routine  kinds  of  testing  things  that  the  commer- 
cial laboratories  are  ready  to  do. 

So,  this  competition,  of  course,  stifles  the  private  sector;  kills 
jobs.  We  all  know  what  it  does;  it  erodes  the  tax  base.  And  it  is 
one  of  the  major  concerns  for  small  business.  I  want  to  remind  you 
that  that  is  one  of  the  issues  that  the  White  House  Conference  on 
Small  Business  pointed  out,  that  there  could  be  a  great  deal  more 
of  this  work  done  in  the  private  sector.  In  addition,  businesses  who 
offer  their  services  and  are  rejected  have  nowhere  to  turn.  0MB 
has  no  authority  to  enforce  cost  comparisons.  So,  the  agency  to 


'The  prepared  statement  of  Senator  Thomas  appears  on  page  51. 


which  they  have  appHed  which  turns  them  down  is  where  they 
make  their  appeal. 

Now,  the  Chnton  administration  has  gone  one  step  further.  0MB 
has  come  out  with  a  pohcy  that  grandfathers  the  existing  inter- 
service  support  agreements  from  cost  comparison.  That  is  what  we 
talked  about,  Senator  Glenn,  in  our  amendment  the  other  day.  This 
change  permits  one  Federal  agency  to  provide  goods  and  services 
for  another  without  a  cost  comparison.  And  that  is  what  we  talked 
about.  The  problem  with  that  policy,  of  course,  is  that  it  encourages 
agencies  to  compete  with  the  private  sector,  which  is  philosophi- 
cally wrong.  It  hurts  small  business  and  costs  taxpayers  money. 

This  policy  is  merely  a  rule  from  OMB's  supplemental  handbook. 
At  the  same  time.  Title  31,  Section  1535  of  the  U.S.  Code,  the 
Economy  Act,  specifically  states  that  one  agency  can  provide  goods 
and  services  for  another  only  when  a  commercial  enterprise  cannot 
provide  that  service.  It  is  statutory.  This  is  an  unbelievable  policy 
when  President  Clinton  talks  about  the  era  of  big  Government 
being  over  and  then  he  removes  that  requirement. 

So,  at  any  rate,  we  went  through  that  amendment  on  the  Senate 
floor,  which  was  a  much  smaller  issue.  This  bill  simply  provides 
that  0MB  will  identify  the  functions  that  are  commercial  in  na- 
ture. They  have  a  year  to  study  that.  There  are  exceptions  for  na- 
tional security,  inherent  governmental  functions,  things  that  the 
private  sector  cannot  do.  It  is  similar  to  a  bill  that  Senator  Rud- 
man  had  in  the  eighties;  similar,  in  fact,  to  a  bill  in  1955.  Eisen- 
hower's Bureau  of  the  Budget,  which  was  the  precursor  to  0MB, 
was  going  to  handle  the  issue  administratively.  So,  four  decades 
later,  we  are  at  about  the  same  place  and  looking  at  the  same 
thing,  doing  the  same  bill.  It  is  time  to  do  that. 

So,  we  know  it  will  help  create  jobs.  So,  let  me  say  that  I  am 
willing  to  work,  certainly,  with  members  of  the  Committee  and  the 
administration  to  achieve  this  goal.  If  the  language  is  not  right;  if 
it  needs  to  be  tweated,  let  us  do  it.  But  the  point  is  that  we  ought 
to  move  to  the  private  sector  with  those  things  the  private  sector 
ought  to  do  and  can  do  better.  Now,  I  hardly  think  we  will  find  any 
real  persuasive  argument  against  that  idea. 

So,  I  am  happy  to  answer  any  questions,  and  I  again  appreciate 
your  taking  time  to  have  this  hearing,  and  I  hope  we  can  move  for- 
ward. 

Chairman  Stevens.  Well,  I  am  sorry  that  we  have  not  been  able 
to  schedule  it  sooner,  and  that  has  just  been  one  of  those  problems 
for  this  Committee:  to  be  able  to  get  some  of  these  things  done. 

I  do  want  to  ask  one  question.  Senator.  You  do  not  have  a  cost 
comparison  requirement  to  compare  between  commercial  and  Gov- 
ernment performance  to  try  to  ensure  that  the  outsourcing,  the 
contracting  out,  would  be  cost-effective.  I  know  you  and  Senator 
Glenn  had  a  discussion  about  that  in  connection  with  the  other 
amendment.  Would  you  support  adding  a  cost  comparison,  a  cost- 
effectiveness  requirement,  to  this  bill? 

Senator  Thomas.  Senator,  I  think  that  is  the  basis  for  what  we 
are  seeking  to  do,  make  government  more  efficient,  and  more  effec- 
tive. And  if  the  amendment  would  put  it  in  that  category,  I  have 
no  problem  with  that. 


Chairman  STEVENS.  We  are  preparing  an  amendment  to  do  that, 
I  think,  and  if  you  would  join  in  that,  I  would  appreciate  it  very 
much. 

Senator  THOMAS.  You  will  hear,  I  think,  probably  later  in  the 
morning  some  concerns  regarding  cost  comparisons,  but  I  support 
taking  a  look  at  the  issue. 

Chairman  Stevens.  Well,  I  do  not  think  it  ought  to  get  to  the 
point  where  you  have  to  have  an  environmental  impact  statement 
every  time  you  do  a  cost-effectiveness  statement. 

Senator  Thomas.  No. 

Chairman  Stevens.  But  I  do  think  there  ought  to  be  some  basic 
standards.  And  I  have  got  to  say  I  am  concerned  about  one  other 
aspect.  You  know,  up  my  way,  sometimes,  there  is  not  any  private 
sector.  We  have,  out  in  the  Aleutian  chain  and  up  in  the  interior, 
the  problem  at  times  of  having  services  for  government  entities 
themselves 

Senator  Thomas.  Sure. 

Chairman  STEVENS  [continuing!.  And  their  employees.  And  we 
have  had  to  sort  of  innovate  in  many  ways.  The  Federal  Govern- 
ment ran  the  railroad  in  my  State  until  I  brought  about  the  sale 
of  it  to  the  State,  and  we  have,  as  a  State,  run  our  own  ferries  be- 
cause there  was  no  commercial  entity  that  would  run  ferries. 

I  think  there  has  to  be  some  kind  of  a  standard  there  of  whether 
there  are  services  available  in  the  private  sector  when  such  serv- 
ices are  needed  by  some  Federal  function.  But  I  would  like  to  work 
with  you  on  the  amendment. 

Senator  Thomas.  Sure;  and  I  do  not  think  there  is  any  question 
about  that.  We  run  into  that  in  Wyoming  sometimes.  So,  there  does 
has  to  be,  some  leeway  for  0MB  in  those  situations. 

Chairman  STEVENS.  Well,  when  we  were  a  territory,  aircraft 
services  did  not  have  large  enough  airplanes  to  deal  with  the  Fed- 
eral contracting,  and  they  used  military,  or,  as  a  matter  of  fact,  the 
Interior  Department  built  up  an  air  force.  Now,  when  we  do  have 
available  private-sector  aircraft  services,  those  of  us  from  Alaska 
have  been  trying  to  cut  down  the  use  of  these  aircraft  that  are 
owned  by  Interior  to  provide  services  for  other  agencies.  It  is  just 
an  attempt  to  maintain  those  services  long  beyond  their  need,  in 
my  judgment. 

So,  we  are  going  to  welcome  your  bill.  I  hope  that  Congress  will 
understand  what  it  means.  It  means  that  the  Government  will 
have  to  get  out  of  some  of  these  functions  they  have  performed  as 
a  matter  of  necessity  in  the  past  when  there  is,  in  fact,  available 
commercial  competition. 

Senator  Thomas.  I  think  that  is  the  key,  Senator,  is  commer- 
cially-available goods  and  services. 

Chairman  STEVENS.  Senator? 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

The  basic  thrust  of  the  bill  is  encompassed  in  Section  3:  "Not- 
withstanding any  other  provision  of  law,  except  as  provided  in  Sub- 
section B,  each  agency  shall  obtain  all" — all — "goods  and  services 
necessary  for  or  beneficial  to  the  accomplishment  of  its  authorized 
function  by  procurement  from  private  sources."  And  then,  the  ex- 
ceptions are  listed  and  we  could  go  into  some  of  those. 


But  as  I  understand  it,  this  would  be  even  though  it  might  cost 
more  on  the  outside.  Maybe  the  Chairman's  amendment  is  going  to 
fix  that,  but  is  that  correct? 

Senator  THOMAS.  Oh,  of  course  not.  I  think  the  idea  is  you  start 
with  that  concept  of  all  goods  and  services,  and  then  you  go 
through  the  list.  That  is  what  the  0MB  study  is  for.  That  is  what 
the  whole,  detailed  specifications  would  be  for,  for  nonapplication 
and  what  you  need  to  meet.  Senator.  Clearly,  that  is  what  we  are 
seeking  to  do,  is  to  find  commercially-available,  competitive  kinds 
of  things. 

Senator  Glenn.  But  there  is  no  provision  in  here  that  says  if  it 
can  be  done  more  cheaply  or  whatever.  There  is  no  requirement. 
It  just  says  "all  goods  and  services  will  be"  procured  fi-om  private 
sources. 

Senator  Thomas.  Then,  it  goes  on  to  say — I  mean,  you  cannot 
stop  reading  there.  Senator. 

Senator  GLENN.  No,  right.  Show  me,  then,  where  it  is,  because 
I  have  got  the  bill  right  in  front  of  me  here,  and  I  was  looking  at 
it  a  little  while  ago  in  my  office,  and  I  did  not  find  any  place  where 
it  said  you  do  a  cost  comparison. 

Senator  Thomas.  Well,  I  have  just  said  that  we  are  willing  to  put 
that  in.  I  think  inherently,  we  want  to  go  to  the  private  sector,  but 
we  are  willing  to  do  as  the  Senator  suggests  and  to  put  the  cost 
comparison  in  there.  I  hope,  then,  that  we  do  not  begin  to  hear 
from  opponents  that,  well,  it  is  too  difficult  to  do  that;  we  do  not 
want  to  have  to  make  cost  comparisons,  because  that  is  what  we 
hear  now.  It  is  required  now,  is  it  not,  in  the  statute? 

Senator  Glenn.  Well,  that  is  what  they  are  doing.  I  think  0MB 
will  testify  that  they  are  doing  cost  comparisons  between  agencies 
and  between  in-house  and  contracting  out  in  many  areas,  and  a  lot 
of  contracting  out  has  already  been  done,  and  I  am  sure  they  can 
give  you  a  long  list  of  things  where  that  has  occurred. 

Senator  THOMAS.  Sure. 

Senator  Glenn.  Maybe  not  enough  to  satisfy  your  concerns.  And 
I  have  encouraged  them  all  along  to  do  more  contracting  out,  too, 
where  it  can  be  done  cheaper  on  the  outside.  But  it  seems  to  me 
that  the  key  elements  are  to  determine  first  whether  a  service  is 
necessary,  and  second,  whether  it  will  be  contracted  out  if  it  can 
be  done  more  cheaply  on  the  outside,  those  two  things. 

Senator  Thomas.  Let  me  suggest  one  thing  that  I  think  most 
people  agree  is  difficult.  It  depends  on  who  is  doing  the  comparison. 
If  you  just  wanted  to  take  the  end  result  and  compare  that  cost 
without  comparing  the  inherent  cost  that  is  in  the  agency,  then  you 
usually  do  not  come  up  with  a  fair  comparison.  It  is  very  difficult 
to  come  up  with  a  fair  comparison  if  you  do  not  want  to,  because 
you  do  not  go  back  and  take  those  costs  off;  you  just  take  the  end 
result.  So,  I  agree  with  you,  but  I  do  think  you  will  hear  from  0MB 
that  they  do  cost  comparisons,  but  I  argue  that  they  do  not  do  it 
fairly  or  often  enough. 

Senator  Glenn.  Well,  then,  Section  4  provides  that  if  something 
is  inherently  governmental,  it  will  not  stay  at  the  Federal  level  if 
the  same  thing  can  be  done  by  State  and  local  government;  is  that 
correct? 

Senator  Thomas.  Yes,  sir. 


8 

Senator  Glenn.  So,  we  would  say  OK,  something  is  inherently 
governmental,  and  even  though  it  goes  across  state  lines  or  is  na- 
tional in  scope  it  would  have  to  be  done  by  State  or  local  govern- 
ment, if  they  can  provide  it,  I  guess. 

Senator  Thomas.  If  they  can  provide  it,  yes,  sir.  I  happen  to  sub- 
scribe to  the  idea  that  government  services  are  better  closer  to  the 
people  who  are  receiving  them. 

Senator  Glenn.  It  would  seem  to  me  that  would  fragment  what 
may  be  very  beneficial  national  policies. 

Let  me  run  through  some  things  here  and  just  get  your  opinion 
of  these.  Some  of  these,  I  think,  would  obviously  fall  under  your 
bill;  some  probably  would  not.  I  was  sitting  in  my  office  a  little 
while  ago  just  noting  down  a  few  functions  of  government  and  I 
wondered  how  these  would  be  affected  by  your  bill.  And  I  do  not 
know  the  answer;  these  are  just  things  that  I  am  concerned  about 
that  the  bill  would  affect. 

Would  the  Corps  of  Engineers  continue  to  do  their  work?  They 
are  basically  not  a  national  security  function.  We  know  that.  They 
have  been  doing  public  works-type  things  for  many,  many  years. 
Would  your  bill  do  away  with  the  public  works  functions  of  the 
Corps  of  Engineers? 

Senator  Thomas.  I  do  not  think  so  at  all,  but  I  do  think  some 
of  the  functions  that  they  perform  could  very  well  be  contracted 
out. 

Senator  GLENN.  Would  not  your  bill,  though,  prohibit  them  from 
doing  those  things? 

Senator  THOMAS.  I  do  not  think  so. 

Senator  Glenn.  It  would  not  require  them  to  contract  out? 

Senator  THOMAS.  You  know,  the  whole  concept  here  is  what  is 
inherently  governmental.  Is  planning  and  directing  the  construc- 
tion, for  instance,  of  a  multiple-use  dam  with  power  supply  and 
flood  control  and  irrigation,  is  that  not  inherently  governmental?  I 
think  so.  Now,  if  you  wanted  to  contract  out  the  preliminary  sur- 
veying, why  not? 

Senator  Glenn.  Maybe  so,  but  there  is  no  function  of  the  Corps 
of  Engineers  that  cannot  be  contracted  out  in  building  those  dams 
and  canals  or  whatever. 

Senator  Thomas.  I  do  not  have  any  problem  with  them  contract- 
ing out  the  function  if  they  are  in  charge  of  it;  do  you? 

Senator  Glenn.  No,  I  have  encouraged  it,  as  a  matter  of  fact.  I 
am  talking  about  the  whole  Corps  of  Engineers  being  able  to  even 
direct  this  type  of  activity,  because  that  is  a  function  of  government 
that  can  be  contracted  out,  too. 

Senator  THOMAS.  I  do  not  agree  with  that.  I  do  not  think  so. 

Senator  Glenn.  The  Department  of  the  Interior  or  whoever  is 
doing  this  could  say  we  do  not  need  to  go  through  the  Corps  of  En- 
gineers; we  give  a  contract  to  Bechtel,  and  they  will  do  the  job; 
they  will  build  the  dam;  they  will  do  whatever  has  to  be  done.  The 
Corps  of  Engineers  never  touches  it.  Now,  your  legislation  would 
require  that,  I  believe. 

Senator  THOMAS.  I  do  not  agree  with  that. 

Senator  Glenn.  Well,  OK;  that  is  an  interpretation. 

How  about  FEMA?  The  Red  Cross  does  a  lot  of  these  things. 
Would  FEMA  still  be  in  existence  under  this  bill? 


Senator  THOMAS.  FEMA  contracts  out  a  good  deal  of  their  work 
now.  As  a  matter  of  fact,  I  was  in  Cody,  Wyoming  this  weekend 
with  someone  who  does  a  great  deal  of  that.  But  I  think,  Senator, 
at  least  as  I  understand  what  you  are  saying,  there  is  a  manage- 
ment function  that  is  inherently  governmental. 

Senator  GLENN.  OK. 

Senator  THOMAS.  So,  if  they  want  to  contract  out  some  of  the 
specifics  of  it,  running  a  particular  emergency  station,  I  say  do 
that.  They  do  it  now. 

Senator  Glenn.  OK;  one  of  the  greatest  research  efforts  ever  put 
forward  in  all  of  history  that  has  done  more  for  this  country,  prob- 
ably, in  leading  us  into  preeminence  in  the  world  has  been  agricul- 
tural research.  Now,  in  the  Department  of  Agriculture,  agricultural 
research  is  done  at  all  of  our  research  agencies  and  farms  and  ex- 
perimental stations,  and  they  have  developed  hybrids  and  fer- 
tilizers and  seeds,  and  I  will  not  go  through  the  whole  list.  But  just 
as  an  example,  when  I  was  a  kid,  a  good  crop  of  corn  at  home  in 
Ohio  was  about  48  to  50  bushels  an  acre.  Now,  just  the  average 
is  139,  and  our  best  places  run  around  230  bushels  per  acre,  the 
State  high. 

Now,  that  did  not  come  because  the  farmers  are  working  four  or 
five  times  as  hard;  it  came  because  of  agricultural  research  and  the 
agricultural  research  stations.  Now,  a  lot  of  people  would  like  to  do 
that  privately.  Would  you  propose  that  we  do  away  with  ag  re- 
search and  contract  that  out  privately  fi-om  the  Department  of  Ag- 
riculture? 

Senator  THOMAS.  I  do  not  think  so.  But,  as  a  matter  of  fact,  most 
of  it  is  at  the  moment.  Much  of  it  goes  to  the  various  universities 
and  local  governments.  I  think  that  is  a  good  idea.  Do  you  not  like 
Ohio  State  University  to  be  doing  some  of  that? 

Senator  Glenn.  Oh,  sure,  I  do.  But  I  am  on  the  other  side  of 
this.  You  are  on  the  side  that  is  trjdng  to  knock  it  out,  as  I  see  it. 

Senator  Thomas.  No,  I  am  not. 

Senator  Glenn.  Because  you  say  any  function  of  government, 
now — come  back  to  the  wording  here;  you  are  trying  to  turn  this 
around  and  put  me  on  the  defense.  What  your  bill  says  is  "shall 
obtain  all  goods  and  services  necessary  or  beneficial  to  the  accom- 
plishment of  its  authorized  function  by  procurement  from  private 
sources." 

Senator  Thomas.  Senator,  you  have  to  read  the  rest  of  the  bill. 
You  have  to  read  the  bill  where 

Senator  Glenn.  But  you  do  not  say  except  for  research  stations 
or  an5d;hing  else  in  here. 

Senator  Thomas.  What  do  you  think  OMB's  role  would  be  under 
this  bill,  if  you  have  read  it? 

Senator  Glenn.  I  am  concerned  about  that,  too. 

Senator  Thomas.  Well,  that  is  my  point.  That  is  what 

Senator  Glenn.  Because  you  are  taking  it  away  from  0MB.  You 
are  not  giving  0MB  any  leeway  at  all. 

Let  me  get  to  another  one  here:  would  you  keep  the  VA  system 
of  health  care?  There  are  hospitals  with  beds  empty  all  over  the 
country.  Would  we  keep  the  VA  health  care  system,  or  would  we 
contract  it  out?  You  say  all  goods  and  services,  period. 
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Senator  THOMAS.  Well,  Senator,  if  you  are  going  to  keep  insisting 
on  that  without  looking  at  the  rest  of  the  bill,  then  we're  not  going 
to  be  able  to  get  along. 

Senator  GLENN.  All  right;  where  in  the  rest  of  the  bill,  then,  does 
it  provide  for  keeping  VA  and  the  health  system? 

Senator  THOMAS.  "The  Office  of  the  Director  of  Management 
shall  promulgate  such  regulations  as  the  Director  considers  nec- 
essary in  Sections  3  and  4." 

Senator  Glenn.  Oh,  so  we  are  going  to  say  we  contract  every- 
thing out,  but  we  are  going  to  leave  it  up  to  0MB  to  decide  wheth- 
er they  go  along  just  as  they  are  going  now  or  whether  they  abide 
by  this  bill,  then. 

Senator  THOMAS.  In  the  definitions,  we  talked  about  inherent 
government  functions,  and  we  are  going  to  try  to  set  out  a  dif- 
ference between  those  things  that  are  inherently  government,  plan- 
ning a  dam  and  digging  a  trench.  Those  are  two  different  things. 

Senator  Glenn.  Well,  what  is  really  different,  then,  between  the 
bill  and  the  way  we  are  operating  now  if  you  are  going  to  leave  it 
up  to  0MB  to  decide  what  is  inherently  governmental? 

Senator  Thomas.  Because  it  is  not  being  done  now.  I  only  want 
some  statutory  authority  to  do  it. 

Senator  Glenn.  Under  the  bill,  would  it  then  be  up  to  0MB  as 
to  whether  we  keep  agency  lawyers  and  counsels?  Because  under 
this  legislation,  they  have  to  contract  out  for  all  of  that.  You  have 
to  contract  out  all  support  functions.  There  is  nothing  in  here  that 
says  lawyers  and  counsels  and  advice-givers  and  so  on  will  not  be 
considered  for  contracting  out. 

It  says  that:  "For  purposes  of  this  paragraph,  inherently  govern- 
mental functions  do  not  normally  include" — that  is  on  page  7  of  the 
bill,  down  at  the  bottom  of  the  page — "do  not  normally  include 
gathering  information  for  or  providing  advice,  opinions,  rec- 
ommendations or  ideas  to  Government  officials."  That  is  every 
white-collar  worker  in  the  Government.  That  is  everybody  who 
works  in  these  departments  as  far  as  doing  studies,  giving  advice 
to  the  Secretary  and  so  on.  We  would  have  to  contract  them  out. 

What  you  are  sajdng  now,  though,  is — and  this  is  a  little  dif- 
ferent wrinkle  than  I  thought  we  had — is  that  0MB  could  decide 
whether  that  happens  or  not;  is  that  correct? 

Senator  Thomas.  I  think  there  will  be  some  rules  and  regula- 
tions and  definitions  of  what  inherent  government  functions  are. 
And  I  guess  I  try  to  make  the  point  again  between  a  lawyer  and 
somebody  building  a  power  line  or  building  a  fence,  or,  more  impor- 
tantly, providing  that  kind  of  fence-building  opportunities  to  some 
other  agency.  I  think.  Senator,  that  is  what  we  are  seeking  to  do. 

Senator  Glenn.  Well,  my  time  is  up  here,  but  what  guidance  can 
you  give  0MB  as  to  whether  the  VA  health  care  system  should  be 
privatized?  You  are  the  one  who  is  writing  the  bill.  Give  0MB  some 
advice  on  this. 

Senator  Thomas.  Well,  I  think  you  have  to  make  some  decisions. 
No  one  is  talking  about  that  being  an  available  commercial  service, 
I  do  not  believe. 

Senator  Glenn.  Well,  it  is  just  health  care.  There  are  hospitals 
all  over. 
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Senator  Thomas.  Well,  there  is  a  great  argument  about  that,  as 
you  know.  That  is  not  a  clear  issue.  That  will  not  be  decided  under 
this  bill. 

Senator  Glenn.  Well,  OK;  my  time  is  up,  and  I  guess  we  are 
under  time  restrictions  this  morning  here.  But  there  are  a  whole 
host  of  activities:  Depot  services  under  DOD;  airways — I  do  not 
know  what  happens  to  the  airways,  FAA;  public  buildings;  Public 
Health  Service;  NIH;  BLM;  forestry  management;  national  parks; 
Coast  and  Geologic  Survey;  park  rangers  during  rescue  operations; 
law  enforcement. 

Senator  Thomas.  Senator,  those  things  are  just  not  even  in  the 
realm. 

Senator  Glenn.  There  are  a  just  a  number  of  these  I  have  ques- 
tions about. 

Senator  Thomas.  You  and  I  went  through  this  on  the  floor  re- 
cently. On  emergencies,  those  things  are  not  even  affected.  Now,  I 
am  sorry  that  you  try  to  bring  things  up  that  will  keep  this  bill 
from  passing.  You  say  you  are  for  the  concept,  and  yet,  all  you  can 
do  is  try  to  make  an  argument  that  it  will  not  work.  I  wish  you 
would  take  a  look  at  the  bill  again  and  see  there  are  some 
things 

Senator  Glenn.  Well,  Senator,  these  are  very  natural  questions. 

Senator  Thomas.  Absolutely. 

Senator  Glenn.  I  do  not  care  what  you  say  now,  as  much  as 
what  your  bill  says.  It  is  not  my  bill.  Your  bill  is  the  one  that  says 
all  functions  of  government  except  those  inherently  governmental 
must  be  contracted  out.  These  are  inherently  governmental  func- 
tions, as  far  as  I  am  concerned,  but  under  your  bill  I  think  they 
would  have  to  be  contracted  out. 

Senator  Thomas.  Fine,  then  they  would  be  unaffected. 

Senator  Glenn.  Are  they  exempted,  or  are  they  not. 

Senator  Thomas.  Sure. 

Senator  Glenn.  Or  are  you  going  to  leave  it  up  to  0MB? 

Senator  THOMAS.  Yes,  0MB  will  have  some  discretion,  but  the 
bill  gives  it  some  guidance. 

Senator  Glenn.  You  keep  trying  to  turn  this  back  on  me  when 
I  am  asking  questions  about  what  your  bill  does,  and  you  are  not 
answering  the  question.  What  advice  would  you  tell  0MB  about 
VA? 

Senator  Thomas.  I  can  tell  you  very  clearly 

Senator  Glenn.  I  am  the  one  answering  the  questions.  And  ag. 

Senator  THOMAS  [continuing].  That  I  have  some  pretty  clear 
ideas  about  it.  I  think  most  people  do  in  terms  of  contracting.  You 
have  indicated  that  we  are  doing  so  well  in  contracting;  why  do  we 
not  pursue  what  you  think  the  policy  is  and  do  a  little  more  of  it? 

Senator  Glenn.  I  think  these  things  I  mention  are  very  logical 
questions. 

I  know  my  time  is  more  than  up,  Mr.  Chairman,  but  the  bill  also, 
then,  says  that  every  inherently  governmental  function  should  go 
to  State  or  local  government.  Even  if  the  Federal  Government  says 
yes,  it  should  be  done,  then  you  have  got  to  go  to  State  or  local  gov- 
ernment and  say  you  do  it  if  you  can  do  it. 

Senator  Thomas.  If  it  is  being  done  similarly. 
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Senator  Glenn.  So,  we  would  have  50  different  versions  of  what 
is  going  to  be  done,  theoretically. 

Senator  Thomas.  I  am  sorry  that  you  do  not  want  to  move  this 
direction,  Senator.  But  I  do,  and  I  think  we  can  work  out  some- 
thing. 

Senator  GLENN.  Well,  I  am  sorry  you  are  not  willing  to  answer 
the  questions. 

Senator  Thomas.  I  am  willing  to  answer  the  questions. 

Senator  Glenn.  They  are  very,  very  legitimate  questions  about 
the  way  your  legislation  would  operate. 

Chairman  Stevens.  Gentlemen,  this  can  go  on  and  on  and  on. 
Now,  I  have  to  get  this  hearing  done,  and  I  do  appreciate  your 
being  here.  Senator  Thomas.  If  you  want  to  sit  on  the  Committee, 
you  may.  But  I  want  to  get  on  with  the  hearing. 

Senator  Thomas.  Certainly,  and  I  appreciate  that  very  much. 

Chairman  Stevens.  You  can  keep  this  debate  for  the  floor.  When 
it  comes,  you  can  debate  it  on  the  floor. 

Senator  Thomas.  Thank  you. 

Chairman  Stevens.  The  deputy  director  of  0MB  and  the  GAO's 
director  of  Federal  management  and  workforce  issues  are  our  next 
panel. 

Senator  Glenn.  Mr.  Chairman,  could  we  have  questions  submit- 
ted for  response  for  the  record? 

Chairman  STEVENS.  Well,  you  know,  I  do  not  do  that  with  other 
Senators.  We  have  never  done  that  with  other  Senators.  If  you 
want  to  do  it,  and  he  wants  to  respond,  fine.  But  I  have  never 
known  that  to  be  done  with  another  Senator. 

Senator  Glenn.  Well,  I  have  never  known  it  to  be  refused. 

Senator  Thomas.  I  will  be  happy  to  respond. 

Chairman  Stevens.  OK,  fine.  Mr.  Koskinen? 

TESTIMONY  OF  JOHN  A.  KOSKINEN,i  DEPUTY  DIRECTOR  FOR 
MANAGEMENT,  OFFICE  OF  MANAGEMENT  AND  BUDGET 

Mr.  Koskinen.  Thank  you,  Mr.  Chairman.  I  appreciate  the  op- 
portunity to  testify  before  you  today  after  my  schedule  made  it  im- 
possible for  me  to  appear  at  your  earlier  July  hearing  and  last 
week's  scheduled  hearing,  which  was  postponed  until  today,  on  the 
subject  of  how  the  Federal  Government  should  obtain  commercial 
services.  With  your  permission,  I  will  submit  my  full  statement  for 
the  record  and  deliver  a  shorter  oral  version  this  morning. 

Chairman  STEVENS.  Yes,  sir. 

Mr.  Koskinen.  My  testimony  today  will  address  two  legislative 
proposals  to  increase  the  Government's  reliance  on  the  private  sec- 
tor and  their  relationship  to  the  recently-issued  0MB  Circular  A- 
76  Revised  Supplemental  Handbook. 

The  Freedom  fi-om  Government  Competition  Act  of  1996,  S.  1724, 
would  replace  a  40-year  administrative  policy  of  relying  on  competi- 
tion in  the  provision  of  commercial  goods  and  services  a  the  statu- 
tory requirement  to  convert  all  such  work  directly  to  the  private 
sector.  In  a  similar  vein,  the  Senate  recently  passed  Senator  Thom- 
as' amendment  to  the  Senate  version  of  the  fiscal  1997  Treasury/ 
Postal  Appropriations  Bill,  which  requires  agencies  to  conduct  cost 


^The  prepared  statement  of  Mr.  Koskinen  appears  on  page  54. 
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comparisons  between  the  provision  of  commercial  services  by  one 
agency  to  another  and  the  provision  of  services  through  the  private 
sector. 

While  the  administration  has  supported  and  actively  encouraged 
competition  in  the  performance  of  commercial  work,  the  amend- 
ment prohibits  0MB  or  any  other  agency  from  issuing  any  regula- 
tion, policy  or  other  authorization  that  would  permit  an  agency  to 
perform  reimbursable  work  for  another  agency,  even  if  it  is  doing 
so  now,  until  these  cost  comparisons  are  completed.  The  amend- 
ment does  make  an  exception  for  work  that  is  related  to  a  national 
emergency. 

We  are  opposed  to  both  of  these  approaches  to  the  question  of 
who  should  perform  commercial  work.  But  let  me  make  one  thing 
clear:  This  administration  supports  using  the  private  sector  to  pro- 
vide commercial  services  when  it  is  cost-effective.  The  Federal  Gov- 
ernment has  always  outsourced  a  vast  array  of  products  and  serv- 
ices to  the  private  sector,  and  we  expect  to  continue  that  policy.  In 
1995,  the  Federal  Government  spent  over  $114  billion  on  service 
contracts,  including  common  administrative  support  services  such 
as  custodial,  warehousing,  building  maintenance,  transportation 
and  computer  support  services. 

We  also  contract  out  for  highly-technical  service  requirements 
such  as  architectural  design,  financial,  scientific  and  research  and 
development  services.  And  I  might  note  that  the  $114  billion  ex- 
ceeds the  payroll  costs  for  all  civilian  Federal  employees.  Indeed, 
every  administration  since  1955  has  endorsed  the  principle  of  a 
general  reliance  on  the  private  sector  for  the  provision  of  commer- 
cial goods  and  services  when  it  is  cost-effective. 

For  the  last  40  years,  the  Federal  Government's  support  for  the 
competitive  provision  of  commercial  services  has  been  expressed 
and  implemented  through  a  series  of  bulletins  and  circulars.  Cir- 
cular A-76,  which  was  first  issued  on  March  3,  1966,  states  that 
the  circulars  cost  comparison  guidelines  are  in  furtherance  of  the 
Government's  general  policy  of  relying  on  the  private  enterprise 
system  to  supply  its  needs.  A-76  is  designed  to  identify  when  con- 
tracting with  the  private  sector  is  the  most  cost-effective  method  of 
satisfying  a  recurring  service  requirement. 

Circular  A-76  ensures  that  an  in-house  option  exists,  thereby 
preventing  the  Government  from  becoming  dependent  on  a  single 
offeror.  The  circular  also  ensures  that  all  relevant  competitive 
costs,  including  the  costs  of  contract  administration,  employee  sev- 
erance, and  other  conversion  costs  are  recognized  in  the  decision 
process.  Finally,  the  circular  permits,  and  even  encourages,  agency 
employees  to  participate  in  the  process  and  make  recommendations 
to  improve  an  agency's  in-house  bid. 

Historically,  savings  from  reviewing  the  current  organization  and 
implementing  the  Government's  "most  efficient  organization,"  es- 
tablished under  A-76,  have  averaged  over  20  percent  per  study.  It 
is  also  important  to  note  that  the  Government  has  been  competi- 
tive with  the  private  sector,  retaining  functions  in-house  in  ap- 
proximately 50  percent  of  the  competitions  conducted  to  date.  This 
means  that  the  Government  can  be  cost-effective  in  competing  with 
the  private  sector  for  awards,  and  thereby  save  taxpayer  funds. 
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In  March  1996,  OMB  issued  the  0MB  Circular  A-76  Revised 
Supplemental  Handbook.  The  revised  handbook  responds  to  many 
of  the  underlying  concerns  that  S.  1724  and  the  Thomas  Amend- 
ment were  initially  developed  to  address.  The  revised  supplement, 
which  reflects  the  comments  of  the  agencies,  the  private  sector, 
Federal  employee  unions  and  other  interested  parties,  including 
Senate  and  House  staff,  increases  the  level  of  competition  required 
in  the  performance  of  recurring  commercial  activities  and  generally 
improves  the  Government's  make  or  buy  decision  process.  Rather 
than  mandate  conversions  to  private  sector  performance,  the  revi- 
sion is  designed  to  encourage  an  increased  reliance  on  competition 
in  determining  whether  in-house,  inter-service  support  agreements 
between  agencies  or  private  sector  performance  is  more  cost-effec- 
tive. 

In  addition,  the  revision  requires  that  prior  to  accepting  new  or 
expanded  work  from  new  customers,  either  the  agency  providing 
the  services  will  have  to  compete  its  work  with  the  private  sector, 
or  the  work  of  each  individual  new  customer  will  have  to  be  com- 
peted with  the  private  sector.  The  revision  puts  the  customer  in 
charge.  The  cost  comparison  requirements  apply  to  all  new  starts 
and  expansions,  including  all  new  customer  relationships.  And  the 
revisions  also  specifically  require  that  any  proposal  to  obtain  new 
or  expanded  services  from  another  Government  agency  or  the  pri- 
vate sector  will  be  published  in  the  Commerce  Business  Daily.  We 
expect  this  provision  will  open  up  markets,  facilitate  oversight  and 
expand  the  level  of  competition. 

S.  1724  limits  the  Government's  flexibility  to  seek  the  most  effi- 
cient and  cost-effective  method  of  work  performance.  The  bill  would 
abandon  the  public-public  and  public-private  competitions  required 
under  Circular  A-76  and  the  principle  that  we  should  care  more 
about  the  cost  and  quality  of  services  than  who  provides  them.  The 
bill  relies  on  the  presumption  that,  in  all  cases,  relying  on  the  pri- 
vate sector  is  the  most  efficient  and  cost-effective  option. 

While  acknowledging  the  need  to  retain  some  activities  as  inher- 
ently governmental  or  for  national  defense,  the  bill  requires  that 
all  other  commercial  services  be  performed  by  the  private  sector. 
And,  as  the  preceding  colloquy  noted,  the  bill  requies  that  inher- 
ently governmental  functions  be  performed  at  the  State  and  local 
level  impossible. 

We  believe  agencies  should  have  three  options  when  considering 
the  performance  of  commercial  work.  The  manager  should  be  able 
to  consider  in-house  performance,  performance  through  another 
Federal  agency  and  performance  by  contract  with  the  private  sec- 
tor. S.  1724  precludes  all  but  the  last  option,  substantially  reducing 
the  level  of  competition  that  is  presently  available. 

Mr.  Chairman,  the  Federal  Government  overwhelmingly  relies 
on  the  private  sector  for  the  provision  of  goods  and  services.  The 
question  here  is  not  whether  the  private  sector  should  provide  ad- 
ditional levels  of  support.  We  all  agree  that  additional  opportuni- 
ties exist  for  converting  government  work  to  contract  work.  In- 
stead, the  question  is  whether  the  current  system  should  be  re- 
placed by  one  that  will  limit  competition,  cause  unnecessary  dis- 
ruptions and  service  delays  and  may  result  in  increased  costs  to 
the  taxpayer. 
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We  believe  that  Circular  A-76  and  the  recently-revised  Supple- 
mental Handbook  create  the  appropriate  market  incentives  to  im- 
prove performance  and  reduce  costs  by  continuing  to  permit  fair 
competitions  between  agencies  and  the  private  sector.  We  also  be- 
lieve that  they  provide  appropriate  controls  and  to  ensure  that 
agencies  are  competing  on  a  level  playing  field  and  are  not  unduly 
competing  with  or  displacing  the  private  sector. 

With  increasingly-severe  budgetary  restrictions,  managers  are 
under  increasing  pressure  to  find  better,  faster  and  cheaper  ways 
of  accomplishing  their  work.  Decreasing  the  number  of  opportuni- 
ties for  full,  open  and  fair  competition,  as  S.  1724  would  have  us 
do,  is  a  step  in  the  wrong  direction. 

Mr.  Chairman,  that  concludes  my  shortened,  prepared  statement. 
I  would  be  happy  to  address  any  questions  you  might  have. 

Chairman  Stevens.  Thank  you.  We  will  get  to  them.  We  are 
going  to  hear  from  Mr.  Stevens  first. 

Mr.  Stevens? 

TESTIMONY  OF  NYE  STEVENS,^  DIRECTOR,  FEDERAL  MANAGE- 
MENT AP«)  WORKFORCE  ISSUES,  GENERAL  GOVERNMENT 
DIVISION,  U.S.  GENERAL  ACCOUNTING  OFFICE 

Mr.  Stevens.  Yes,  sir;  Mr.  Chairman,  Senator  Glenn,  I  will  be 
very  brief. 

For  more  than  40  years,  as  Mr.  Koskinen  pointed  out,  it  has  been 
Government  policy  to  rely  on  the  private  sector  for  commercial 
goods  and  services  under  0MB  Circular  A-76,  and  since  1967,  the 
objective  of  the  A-76  program  has  been  to  achieve  efficiencies  by 
encouraging  competition  between  the  Federal  work  force  and  the 
private  sector  for  providing  commercial  services.  While  we  have 
had  plenty  of  complaints  about  the  circular  and  its  implementation 
over  the  years,  we  have  always  endorsed  the  concept  of  competition 
as  a  means  to  achieve  more  efficient  and  effective  Government  op- 
erations. 

With  the  rather  rigid  controls  over  personnel  ceilings  that  0MB 
has  exercised  over  the  years,  contracting  out  has  gradually  become 
a  dominant  tool  of  Government,  especially  among  agencies  that 
have  been  created  in  the  past  2  or  3  decades,  like  DOE  and  NASA, 
EPA,  the  Health  Care  Financing  Administration.  These  have  typi- 
cally relied  fi-om  their  very  inception  on  contracting  out  their  work 
rather  than  performing  it  directly.  According  to  the  Federal  Pro- 
curement Data  Center,  in  fiscal  year  1995,  Federal  agencies  obli- 
gated about  $115  billion  in  direct  payroll  for  Federal  employees, 
but  this  is  compared  to  $116  billion  for  construction,  R&D  and 
other  kinds  of  service  contracts  and  another  $65  billion  for  the  pur- 
chase of  goods  from  the  private  sector. 

The  Freedom  from  Government  Competition  Act  would  greatly 
increase  the  proportion  of  Government  activity  carried  out  by  pri- 
vate contractors.  Section  3  of  the  bill  would  essentially  replace  Cir- 
cular A- 76's  policy  of  competition  with  a  rule  that  agencies  will  se- 
cure their  needs  by  contract  unless  they  are  inherently  govern- 
mental, unless  they  are  intimately  related  to  the  national  security 


^The  prepared  statement  of  Mr.  Stevens  appears  on  page  69. 
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or  when  commercial  practices  cannot  satisfy  unique  requirements 
of  the  agency. 

While  under  Section  5,  0MB  is  to  issue  regulations,  this  really 
does  not  provide  any  authority  or  flexibility,  as  we  read  the  lan- 
guage, to  deviate  from  the  general  rule  and  these  three  specified 
exceptions.  Given  the  work  we  have  done  on  problems  in  contract- 
ing over  the  years,  you  may  want  to  consider  some  other  areas  of 
exemption.  A  couple  of  them  have  come  up  already.  One  is  the  case 
where  contracting  or  leasing  would  cost  more  than  Government 
performance,  and  our  work  has  shown  that  in  about  half  the  cost 
competitions  that  have  been  carried  out,  the  in-house.  Government 
bid  has  won,  and  in  about  half,  it  has  lost.  There  are  examples  of 
cost-saving  on  both  sides. 

Most  recently,  our  review  of  the  depot  maintenance  public-pri- 
vate competition  program  revealed  that  67  percent  of  the  95  non- 
ship  competitions  were  won  by  DOD  depots,  with  the  winning  pub- 
lic sector  bids  averaging  40  percent  less  than  their  closest  private 
sector  competitors,  and  this  raises  the  possibility  that  without  a 
cost  test  that  you  have  discussed,  the  bill  would  wind  up  costing 
the  Government  a  lot  of  money. 

A  second  possible  exemption  is  where  there  is  an  absence  of  ef- 
fective competition.  As  you  have  pointed  out,  it  is  often  the  case  in 
Alaska,  Mr.  Chairman.  The  private  sector's  capacity  and  willing- 
ness to  provide  all  goods  and  services  is  not  always  clear,  at  least 
at  a  reasonable  price.  In  31  percent  of  the  solicitations  we  looked 
at  in  a  random  sample  of  Public  Buildings  Service  commercial  ac- 
tivities from  1982  to  1992,  there  was  only  one,  or  there  was  no 
technically-responsive  and  financial  bidder  for  the  activity.  And  in 
analyzing  240  active  depot  maintenance  contracts,  we  found  that 
182 — or  more  than  three-quarters  of  them — were  awarded  on  a 
sole-source  basis. 

You  might  also  consider  an  exemption  for  quasi-public  sources, 
such  as  federally-funded  research  and  development  corporations, 
Government  corporations,  the  mixed-ownership  enterprises  and 
even  the  United  States  Postal  Service,  in  that  private  sources  are 
not  carefully  defined  in  the  bill.  And  one  other  area  is  public  build- 
ings. Since  there  is  nothing  inherently  governmental  about  provid- 
ing office  space,  it  would  appear  that  the  present  ratio  of  owned 
Government  space  to  leased  space,  which  is  now  about  half  and 
half,  would  go  much  more  heavily  towards  private  sector  leases. 
And  while  there  may  be  a  market  for  some  of  these  Federal  facili- 
ties in  the  private  sector,  a  massive  divestiture  over  the  short  term 
could  be  costly  in  budget  terms,  since  asset  sales  are  not  scorable 
as  budget  savings.  Our  work  has  shown  that  long-term  leases  are 
often  more  costly  to  the  Government  than  owned  space,  and  I  can 
give  you  some  details  on  that  if  you  would  like. 

We  also  have  some  observations  about  the  implementation  of  this 
bill.  The  difficulty  of  converting  most  Government  activities  to  pri- 
vate-sector performance  should  not  be  underestimated.  The  task 
may  impose  a  substantial  contracting  and  leasing  workload  on  Fed- 
eral agencies  within  a  very  short  time  frame.  It  takes  time  to  iden- 
tify and  review  specific  activities.  For  example,  it  took  GSA  11 
years  to  finish  reviewing  and  soliciting  the  activities  in  that  agen- 
cy's A-76  inventory. 
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We  also  are  concerned  about  the  Government's  own  management 
capability.  A  common  criticism  that  we  have  made  and  that  OMB's 
own  SWAT  team  has  made  is  that  agencies  have  not  given  suffi- 
cient management  attention  to  contract  administration.  They  place 
too  much  emphasis  on  the  award  of  contracts  and  not  enough  on 
assuring  that  the  terms  of  the  contract  are  met  or  that  the  procure- 
ment regulations  are  followed  after  contract  award. 

It  may  be  risky  to  undergo  a  large-scale  conversion  without  fix- 
ing these  underlying  problems.  The  Department  of  Energy,  Mr. 
Chairman,  which  has  6  contract  employees  now  for  every  Federal 
employee,  is  on  our  high-risk  list,  and  it  is  highly  questionable 
whether  it  provides  a  model  as  to  how  the  Government  as  a  whole 
should  operate.  And  I  should  point  out  that  the  effects  of  the  recent 
Federal  downsizing  may  exacerbate  these  persistent  contract  man- 
agement problems,  because  agencies  may  very  well  have  lost  valu- 
able contracts  management  and  procurement  personnel  in  the 
downsizing  who  have  been  differentially  targeted  as  excess  layers 
of  middle  management. 

In  summary  and  conclusion,  Mr.  Chairman,  striking  a  proper 
balance  between  public  and  private  sector  provision  of  goods  and 
services  to  the  American  people  is  an  enduring  and  perhaps  the 
central  issue  in  American  politics  and  public  policy.  The  Freedom 
from  Government  Competition  Act  would  sharply  change  current 
policy,  and  I  would  note  that  A-76  does  not  have  the  force  of  law 
now. 

We  hope  that  our  testimony  today  has  raised  some  good  ques- 
tions for  the  Committee's  consideration,  and  we  would  be  glad  to 
explore  those  with  you. 

Chairman  STEVENS.  Well,  those  are  good  questions,  Mr.  Stevens. 
I  remember  sitting  through  so  many  of  these  hearings,  and,  as  a 
matter  of  fact,  when  I  was  in  the  Government  during  the  Eisen- 
hower days,  A-76  was  around.  We  have  all  been  debating  that,  but 
it  has  never  had  the  force  of  law. 

Mr.  Stevens.  That's  correct. 

Chairman  Stevens.  And  it  has  been  a  policy  that  vacillates 
through  administrative  interpretation  of  each  administration.  Has 
the  GAG  ever  looked  at  trying  to  find  some  hard  and  fast  guide- 
lines that  could  not  be  changed  by  administrative  interpretation  as 
administrations  change? 

Mr.  Stevens.  There  have  been  some  attempts,  Mr.  Chairman,  to 
enact  the  principles  of  A-76  into  law.  I  think  there  was  one  in  1990 
emerging  from  the  House  counterpart  of  this  Committee.  The 
thrust  of  Congressional  action  has  often  been,  however,  to  restrict 
contracting  out  rather  than  to  promote  more  of  it,  and  I  think  that 
was  true  of  that  bill  as  well.  There  were  emphases  on  protecting 
Federal  employees'  jobs,  for  example,  and  giving  them  an  appeal 
right  to  contracting-out  decisions.  And  if  I  had  to  summarize  Con- 
gressional action  in  this  area  over  the  years,  it  has  primarily  been 
to  restrict  contracting  in  specific  areas  rather  than  to  give  a  blan- 
ket encouragement  to  it. 

Chairman  STEVENS.  Well,  I  have  generally  opposed  the  concept 
of  contracting  out  a  function  that  was  inherently  governmental,  but 
on  the  other  hand,  I  am  sort  of  interested  by  the  statement  that 
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was  made  by  Mr.  Koskinen.  I've  stumbled  over  your  name,  and  I 
apologize. 

Mr.  Koskinen.  Sir,  it  took  me  4  years  to  learn.  [Laughter.] 

Chairman  STEVENS.  Congratulations.  When  I  was  in  the  State 
legislature,  I  was  the  leader,  and  I  got  everyone  a  name  tag.  And 
the  third  morning,  I  got  there,  and  this  one  guy  was  not  wearing 
his  name  tag.  And  I  said  where  is  your  name  tag?  He  said  well, 
I  wore  it  for  3  days  and  memorized  it  and  threw  it  away.  [Laugh- 
ter.] 

Chairman  Stevens.  That  was  the  end  of  the  name  tags  in  the 
State  legislature. 

But  this  thing  about  your  statement:  "Current  budget  restric- 
tions and  other  influences  of  downsizing  are  forcing  Federal  agen- 
cies to  reconsider  their  business  lines  and  whether  or  not  their  ex- 
isting mix  of  in-house  and  contract  resources  is  appropriate."  Now, 
that  is  where  I  sort  of  join  Mr.  Thomas.  I  never  knew  a  government 
function  was  to  create  a  business  line,  and  I  think  we  have  in 
fact — I  mentioned  the  Department  of  the  Interior's  air  force.  It 
started  out  with  a  requirement  to  have  some  transportation  in  my 
State,  because  it  was  so  large,  and  there  were  not  people  available 
who  could  really  provide  service  year-round.  And  it  grew  to  the 
point  where  we  have  now  moved  it  to  Idaho;  it  has  its  headquarters 
in  Idaho,  and  it  is  an  air  force.  And  it  is  a  business  line  that  is 
now  available  to  other  agencies. 

Now,  where  do  we  stop  that?  Because  that  was  not  a  legitimate 
function,  in  my  opinion,  to  grow  this  business  line.  They  actually 
came  to  us  once  and  asked  for  money  to  buy  some  707s  to  start 
hauling  the  firefighters  around  the  country  in,  and  I  said  there  are 
planes  out  there;  you  can  contract  for  that.  It  just  seems  to  me  that 
there  is  a  line. 

So,  I  ask  you  both:  where  do  we  get  the  definition  in  the  begin- 
ning of  what  is  a  legitimate  Government  function  to  start  with?  Is 
that  what  Mr.  Thomas  is  seeking? 

Mr.  Koskinen.  Yes,  but  hard  and  fast  rules  will  not  hold  up  over 
time.  As  you  noted,  there  have  been  cases  in  the  past  where  those 
airplanes  were,  in  fact,  vital  and  necessary;  there  was  no  alter- 
native. Over  time,  you  need  to  continue  to  see  whether  there  are 
alternatives  that  are  more  cost-effective,  and  that's  what  the  cur- 
rent process  does.  My  statement  suggests  that  budgetary  pressures 
are  not  going  to  get  lighter,  if  an3rthing,  they  will  continue  to  force 
agencies  to  be  more  efficient.  Our  job  is  to — and  the  new  revision 
of  A-76  is  designed  to  do  this — make  it  easier  for  agency  managers 
to  make  cost  comparisons  to  determine  how  can  they  most  effec- 
tively get  the  work  done. 

Chairman  Stevens.  But  there  is  the  rub.  Now  that  they  have  got 
the  airplanes,  there  is  no  one  to  compete  with  them,  because  it  is 
Government  investment  to  start  with.  And  how  do  you  ever  break 
that  cycle  if  an  agency  can  start  a  business  line  like  that  and  ex- 
tend it  to  another  agency?  Both  of  you  mentioned  the  concept  of  the 
balance  between  public  and  private  sector  provisions  of  goods  and 
services.  We  are  now  looking  at  these  services  as  being — as  I  un- 
derstand you  both,  now — Government-wide  available.  If  we  have  a 
Government  service  in  Idaho,  and  it  is  there,  it  is  performing  a  le- 
gitimate function,  but  before  something  can  be  contracted  out  or  at 
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least  be  requested  by  an  agency  in  Alaska,  it  is  to  look  to  Idaho 
to  see  whether  they  can  provide  the  services  in  Alaska? 

Mr.  KOSKINEN.  No,  the  current  requirement  stipulates  that  be- 
fore anyone  in  Idaho  can  make  an  offer  to  provide  the  service  in 
Alaska,  they  have  to  demonstrate  that  they  are  more  cost-effective 
than  the  private  sector.  If  you  are  in  Alaska,  you  cannot 

Chairman  Stevens.  By  definition,  they  are  more  cost-effective, 
because  we  have  already  bought  their  facilities. 

Mr.  KOSKINEN.  Well,  as  was  noted,  I  would  say  in  half  the  cases, 
the  private  sector  has  won  those  competitions.  And,  in  fact,  the  cost 
of  maintaining  and  acquiring  those  aircraft  are  included  in  the  cost 
comparison.  One  of  the  things  we  have  done  in  the  cost  comparison 
is  to  get  a  full-cost  accounting  of  the  cost  of  operating  that  air  force. 
And  then,  you  have  to  compete  that  full-cost  accounting  against 
what  the  private  sector  offers. 

Chairman  STEVENS.  Well,  is  there  any  area  concept  to  this  at  all? 
I  mean,  is  it  Government-wide  now?  Both  of  you  hint — you  have 
not  said  it — both  of  you  hint  that  if  someone  in  Wyoming  wishes 
to  contract  out  to  a  local  entity  to  provide  a  service,  that  first,  it 
must  look  in-house.  Government-wide 

Mr.  KOSKINEN.  No. 

Chairman  STEVENS  [continuing] .  To  see  if  someone  else  can  pro- 
vide that  service.  Is  that  correct? 

Mr.  KOSKINEN.  Absolutely  not. 

Chairman  STEVENS.  Where  is  the  line? 

Mr.  KOSKINEN.  The  line  is  an  agency  manager  can  contract  di- 
rectly with  the  private  sector  at  any  time,  so  long  as  it  is  cost-effec- 
tive. 

Chairman  STEVENS.  But  you  say  as  long  as  it  is  cost-effective 
against  the  other  systems  that  are  available  in  the  Government.  It 
is  Government-wide 

Mr.  KOSKINEN.  No,  you  misunderstand. 

Chairman  Stevens  [continuing].  As  far  as  entrepreneurial  enter- 
prises are  concerned. 

Mr.  KOSKINEN.  Let  me  correct  that  impression  if  I  can.  Senator. 
No  agency  has  a  franchise  right  to  provide  a  service  to  another 
agency.  In  fact,  what  we  have  done  is  to  turn  to  cost  comparisons. 

Chairman  Stevens.  I  agree  with  you.  I  have  not  said  that.  But 
you  said  if  some  other  agency  somewhere  can  provide  the  same 
service  for  lower  cost 

Mr.  KOSKINEN.  The  manager  does  not  even  have  to  ask  that 
agency.  The  manager  has,  within  his  control,  the  ability  to  deter- 
mine: (a)  do  I  want  to  do  the  work  with  my  own  employees;  or  (b) 
do  I  want  to  contract  out  with  the  private  sector.  If  the  manager 
wants  to  do  a  private  sector  cost  comparison,  he  can  do  that,  even 
if  another  agency  has  expressed  an  interest  in  providing  that  serv- 
ice. The  other  agency's  only  right  is  to,  in  fact,  make  a  bid;  and  the 
other  agency  can  only  make  a  bid  if  it  has  already  demonstrated 
that  it  is  cost-competitive  with  the  private  sector.  But  the  agency 
manager  procuring  the  service  has  no  obligation  to  buy  from  an- 
other Government  agency.  We  have  made  that  very  clear,  and  the 
circular  doesn't  imply  that  such  an  obligation  exists.  And  quite  the 
contrary,  we  are  trying  to  deal  with  Senator  Thomas'  concern:  by 
requiring  that,  any  time  there  is  an  existing  inter-service  agree- 
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ment  that  wants  to  expand,  it  cannot  do  so  unless  it  establishes 
that  it  is  more  cost-effective  than  the  private  sector. 

Chairman  Stevens.  All  right;  let  us  go  to  buildings.  I  am  going 
to  live  by  my  own  time  here.  Let  us  go  to  buildings.  Up  my  way, 
we  have  got  demands  for  building  new  Federal  buildings.  If  you 
look  around,  the  oil  industry  has  left  Alaska,  for  all  intents  and 
purposes,  some  major  buildings.  There  are  several  that  are  vacant. 
Now,  what  does  your  policy  say  with  regard  to  building  a  building 
in  an  area  to  meet  a  demand  for  Federal  services  when  there  are 
vacant,  comparable  buildings?  Albeit,  they  were  not  built  for  Gov- 
ernment, but  they  are  vacant,  comparable  buildings.  Why  should 
we  not  rent  that  space  rather  than  build  another  building? 

Mr.  KOSKINEN.  I  cannot  believe  that  the  appropriators,  let  alone 
any  Administration's  budget  process,  would  let  you  construct  a 
building  when  there  are  vast  vacancies  available. 

Chairman  STEVENS.  You  are  wrong.  We  are  building  them  all 
over  the  country,  and  we  are  not  making  surveys  of  available 
space.  I  think  that  A-76  does  not  require 

Mr.  KOSKINEN.  I  would  beg  to  differ.  I  think  that  may  well  be 
an  appropriations  process  problem  as  well. 

Chairman  STEVENS.  But  your  A-76  does  not  require  that  today. 
GSA  comes  up  here  and  says  they  want  new  buildings.  But  there 
has  not  been  a  study  of  available  space,  has  there?  No.  I  think  Sen- 
ator Thomas  has  a  point.  A-76  ought  to  have  some  basis  in  law. 

Mr.  KOSKINEN.  Let  me  deal  with  that,  because  I  think  it  is  very 
important.  The  major  negative  associated  with  writing  A-76  into 
law  is  that  every  subsequent  decision  would  be  subject  to  litigation. 
Thus  far,  previous  Administrations  have  been  able  to  sustain,  in 
court,  that  the  agency  manager  decisions  to  contract  out  are  not 
reviewable  in  law.  It  is  an  administrative  decision  because  it  falls 
under  an  administrative  circular.  The  minute  you  give  this  the 
force  of  law,  whether  it  is  a  private  sector  company  or  Federal  em- 
ployees that  lose,  each  one  of  these  decisions  could  be  subject  to  on- 
going litigation. 

So,  rather  than  making  it  simpler,  the  force  of  law  will  make  it 
much  more  complex  and  will  not  necessarily,  as  you  can  tell  by  the 
dialogue,  resolve  ongoing  issues  of  definition. 

Chairman  STEVENS.  Senator  Glenn? 

Senator  GLENN.  Thank  you,  Mr.  Chairman. 

Just  to  continue  this  discussion  on  leasing  versus  building,  when 
Roger  Johnson  was  the  head  of  GSA,  we  did  a  lot  of  work  on  this 
Committee  with  him,  and  we  had  a  whole  survey  going  all  over  the 
country  about  whether  we  were  bu5ring  or  building  facilities.  It 
came  up  because  one  of  the  bases  closed  had  a  fairly  new,  very 
good  little  hospital.  VA  was  over  on  the  other  side  of  town  trying 
to  buy  land  to  build  a  new  VA  hospital,  and  one  did  not  know  what 
the  other  one  was  doing. 

We  asked  GSA  to  do  a  study,  and  Roger  Johnson  started  out  on 
this,  set  up  computer  studies  of  everywhere  in  the  country  that  the 
Government  is  thinking  or  wanting  to  buy  as  opposed  to  what  was 
already  under  Government  control  or  ownership  or  could  be  ob- 
tained by  leasing  or  buying,  as  the  Chairman  points  out.  And  that 
was  a  very  good  study. 
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Now,  I  think  some  of  his  funds  were  cut,  and  the  study  was  put 
lower  on  priority.  I  am  not  sure  that  was  a  wise  decision.  But,  in 
any  event,  because  I  had  pushed  it  hard,  Roger  Johnson  brought 
over  a  study  of  Ohio.  They  had  done  it  as  a  pilot  State.  It  was  very 
interesting.  That  is  the  reason  why,  over  the  last  several  years,  I 
have  pushed  on  the  floor  to  make  sure  that  before  any  Federal 
property  is  disposed  of  GSA  run  their  screening  through  other  Fed- 
eral agencies  to  see  whether  somebody  else  is  looking  for  a  property 
just  like  that.  And  this  included  not  just  purchases  but  also  leas- 
ing. Again,  I  think  that  has  sort  of  fallen  by  the  board,  and  I  think 
maybe  that  is  something  we  should  get  back  into. 

Mr.  Koskinen,  in  our  debate  on  the  Cost  Comparison  Amendment 
2  weeks  ago  on  the  floor,  it  was  said  that  the  Economy  Act  is  not 
being  enforced.  It,  too,  requires  cost  comparisons  for  inter- agency 
contracting.  What  is  the  status  of  the  Economy  Act?  Because  I  have 
the  language  here,  from  that  Act,  and  it  requires  contracing  out 
unless:  "The  head  of  the  agency  decides  ordered  goods  or  services 
cannot  be  provided  by  contract  as  conveniently  or  cheaply  by  a 
commercial  enterprise."  They  have  to  contract  out  unless  that  is 
met. 

Mr.  Koskinen.  That  is  correct.  And  A-76 

Senator  GLENN.  That  would  be  basically  along  the  same  lines  as 
Senator  Thomas'  amendment. 

Mr.  Koskinen.  That's  correct,  and  A-76  is  designed  to  give  the 
agencies  the  cost  comparison  methodology  for  determining  whether 
the  performance  of  the  service  can  be  provided  more  cheaply  in  the 
private  sector.  So  the  Economy  Act,  in  fact,  enunciates  the  same 
philosophy  we  have  supported,  which  is  we  ought  to  contract  out 
wherever  it  cost-effective. 

Senator  GLENN.  But  is  it  being  enforced?  Is  it  correct  that  it  is 
not  being  enforced,  or  is  it  being  enforced  or  not  enforced  enough 
or  what? 

Mr.  Koskinen.  Well,  it  is  being  enforced.  There  is  a  circular.  We 
have  just  revised  it,  as  I  say,  after  having  received  the  input 
ofstaffers  from  both  sides  of  the  aisle  in  terms  of  making  it  clear 
to  agencies  that,  in  fact,  cost  comparisons  are  required.  As  I  say, 
agencies  are  not  reluctant  to  do  cost  comparisons.  For  them,  the 
issue  is  can  we  simplify  the  process  to  help  them  become  more  effi- 
cient, because  agencies  need  to  become  more  effective  and  efficient, 
now  more  than  ever.  They  do  not  have  the  resources  to  waste. 

Senator  Glenn.  Do  you  have  any  figures  on  how  much  more  con- 
tracting out  we  are  doing  now  over  the  last  3  or  4  years  or  10  years 
or  whatever,  what  the  track  record  has  been  in  that  area? 

Mr.  Koskinen.  We  can  get  that  information  for  you,  and  you  will 
see  that  the  amount  of  contracting  out  has  increased  substantially 
over  the  last  5  to  8  years.  In  the  last  3  or  4  years,  with  budgetary 
constraints.  Federal  employment  has  fallen,  and  contracting  out 
has  sustained  itself,  but  it  has  not  increased  simply  because  the 
budget  pressures  are  now  on  both  contracting  out  as  well  as  oper- 
ations within. 

Senator  GLENN.  It  is  my  understanding  that  of  the  cost  compari- 
son competitions,  I  have  been  told  that  private  contractors  are  win- 
ning approximately  50  percent  of  the  A-76  cost  comparison  com- 
petitions. Is  that  a  correct  figure? 
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Mr.  Stevens.  That's  correct.  There  has  been  some  change  over 
time,  Mr.  Chairman.  In  the  earher  stages,  there  were  lots  of  low- 
hanging  fruit,  and  the  private-sector  competitors  won  much  more 
commonly.  More  lately,  it  becomes  a  closer  call,  and  the  Govern- 
ment offers  have  been  more  competitive.  But  over  the  years,  it's 
averaged  about  half  and  half. 

Mr.  KOSKINEN.  As  I  say,  we  are  already  contracting  out  $115  bil- 
lion worth  of  services,  so  it  is  not  as  if  the  private  sector  is  on  the 
outside  looking  in. 

Senator  Glenn.  Do  either  of  you  have  any  idea  what  would  be 
the  cost  to  the  Federal  Government  of  leasing  all  property  instead 
of  buying  property  needed  for  long-term  use?  Do  we  have  any 
breakdown  of  that  as  to  buildings  that  we  are  going  to  need  for  the 
next  20  to  50  years  or  so  as  opposed  to  shorter-term  things,  which 
we  obviously  would  lease?  But  has  anybody  done  studies  of  that 
about  what  the  cost  would  be  of  leasing  all  property  instead  of  buy- 
ing? 

Mr.  Stevens.  We  did  a  study  I  think  for  this  Committee,  Mr. 
Chairman,  about  6  years  ago,  in  which  we  looked  at  43  long-term 
lease  projects  that  were  submitted  to  Congress  for  approval,  and 
these  were  long-term  projects.  The  short  term,  I  think,  is  quite  dif- 
ferent. But  for  long-term  leases,  we  discovered  that  for  these  20 
leases  that  over  a  30-year  period — and  this  is  not  present  value 
dollars,  but  adding  up  the  excess  cost  of  the  leases  over  Govern- 
ment ownership  of  the  same  space  came  to  about  $12  billion. 

Chairman  STEVENS.  I  remember  that  argument.  You  did  not  fig- 
ure in  the  cost  of  borrowing  money. 

Mr.  Stevens.  No,  it  was  figured  in.  I  cannot  remember  the  de- 
tails of  it  exactly.  There  was  some  discussion  about  that;  you  are 
right,  Mr.  Chairman. 

Senator  Glenn.  Could  you  give  us  a  summary  statement  on  that 
for  the  record? 

Mr.  Stevens.  Certainly,  Senator. 

Senator  Glenn.  I  will  include  it. 

The  information  provided  follows.] 

Material  Submitted  For  the  Record 

GAO's  report,  FEDERAL  OFFICE  SPACE:  Increased  Ownership  Would  Result  in 
Significant  Savings  (GAO/GGD-90-11,  December  22,  1989)  analyzed  43  projects  the 
General  Services  Administration  (GSA)  could  construct  if  sufficient  funding  were 
available.  GAO  estimated  that  construction  would  save  about  $12  billion  over  a  30- 
year  period.  The  1989  discounted  present  value  of  these  savings  was  $1.3  billion. 
Since  the  money  tobuild  these  projects  could  only  come  from  borrowing,  GAO  com- 
pared the  costs  of  financmg  through  the  Federal  Financing  Bank  (at  the  then-pre- 
vailing 30-year  Treasury  rate  of  9  percent)  with  costs  of  alternative  financing 
through  mortgage-backed  securities  or  lease-purchase  arrangements.  The  fact  that 
money  borrowed  through  these  mechanisms  cost  more  (11  percent  in  1989)  was  a 
principal  reason  GAO  recommended  that  Congress  stop  directing  GSA  to  use  such 
alternative  financing  techniques. 

The  bill  states  inherently  governmental  goods  or  services  should 
be  procured  from  State  and  local  government  if  possible.  Do  you 
have  any  further  comment  on  that?  Because  if  you  run  down  that 
list  of  things  that  I  read  awhile  ago — and  I  am  quite  serious  about 
the  status  of  this,  what  would  be  Federal,  what  would  be  local? 
Where  would  we  have  ag  research  or  the  BLM,  forestry  manage- 
ment, National  parks,  the  Coast  and  Geologic  Survey,  park  rang- 
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ers,  law  enforcement?  There  are  a  whole  host  of  things  here  that 
I  am  not  sure  how  they  would  fare  under  this.  Would  these,  under 
your  interpretation,  have  to  go  back  to  State  and  local  govern- 
ments? 

Mr.  KOSKINEN.  Well,  I  think  it  is  important  to  note  that,  while 
I  appreciate  Senator  Thomas'  assumed  discretion  given  to  0MB, 
the  statute  is  fairly  clear  in  its  present  format  that  our  discretion 
would  only  be  to  provide  regulations  interpreting  it. 

I  think  a  big  question  about  contracting  or  devolving  to  the  State 
and  local  governments  is,  as  the  dialogue  and  the  colloquy  showed, 
in  some  places,  the  States  and  local  governments  are  not  capable 
of  carrying  out  these  responsibilities.  New  York  and  California  pro- 
vide health  care  systems  that  could  absorb  some  aspects  of  health 
care;  other  States  do  not.  So,  the  real  risk  in  saying  we  are  going 
to  devolve  responsibilities  to  the  State  and  local  governments  is 
that  you  are  going  to  end  up  with  a  patchwork  in  which  some 
States  may  be  able  to  do  certain  things  while  others  cannot.  The 
Federal  Government,  therefore,  will  have  policies  in  some  States 
but  not  in  others.  You  will  have  a  competing  set  of  managers.  And 
I  must  admit,  in  all  of  the  debates  over  time,  A-76  has  never  fo- 
cused on  inherently  governmental  work  going  to  any  other  govern- 
mental agency.  By  definition,  the  fact  that  work  is  inherently  gov- 
ernmental has  been  read  to  mean  inherently  governmental  at  the 
Federal  level,  so  that  Federal  policy  would  govern. 

Mr.  Stevens.  The  essence  of  the  inherently  governmental  dis- 
tinction, Mr.  Glenn,  is  that  the  Government  is  making  value  judg- 
ments; it  is  committing  its  funds;  it  is  committing  its  resources. 
And  there  is  a  question  in  my  mind  whether  that  is  a  function  that 
any  other  level  of  government  can  carry  out.  These  are  inherently 
governmental  functions,  not  the  commercial  kind. 

Senator  Glenn.  Another  question  that  came  to  mind,  too,  relates 
to  a  law  we  passed  through  this  Committee  and  on  the  floor,  and 
it  is  now  the  law  of  the  land,  and  that  is  the  Unfunded  Mandates 
Act.  I  am  not  quite  sure  what  happens  under  this  law  if  we  go 
ahead  and  contract  with  States,  or  we  arrange  with  States  and 
local  governments.  We  would  have  to  fully  fund  all  of  those  same 
functions,  I  presume,  out  there.  We  would  not  be  asking  them  to 
pick  up  some  of  the  funding  for  this,  I  presume. 

That  was  not  addressed  in  this  bill,  but  I  think  that  would  have 
to  be  understood;  otherwise,  the  States  are  going  to  be  pretty 
jumpy  about  taking  over  these  responsibilities  unless  we  fully  fund 
them  from  the  Federal  level. 

Mr.  Koskinen.  I  think  that  is  right. 

Senator  Glenn.  Would  you  comment,  Mr.  Koskinen,  on  the  fran- 
chise fund  pilots  that  were  created  by  the  GMRA,  the  Government 
Management  Reform  Act  of  1994  and  what  you  think  would  hap- 
pen under  this  legislation? 

Mr.  Koskinen.  Well,  this  legislation  is  in  conflict  with  the  legis- 
lation that  Congress  passed  to  establish  those  pilots.  It  would  pro- 
hibit the  pilots  not  only  from  providing  services  to  other  agencies 
but,  to  the  extent  they  are  commercial  functions,  it  also  would  re- 
quire all  franchises  now  operating  to  simply  contract  that  work  out, 
even  if  it  isn't  more  cost-effective.  So,  passage  of  this  legislation 
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would,  in  effect,  conflict  with  and  undermine  the  earlier  legislation 
that  this  Congress  passed. 

Senator  GLENN.  Is  the  definition  of  inherently  governmental  the 
same  in  the  bill  as  it  is  in  A-76,  in  the  circular? 

Mr.  KOSKINEN.  That  has  always  been  an  interpretational  ques- 
tion. An  agency  has  to  determine  what  is  critical  to  its  mission  and 
core  functions  and,  other  than  saying  it  is  critical  to  its  mission 
and  its  core  functions,  it  is  very  hard  to  define  what  is  inherently 
governmental. 

Mr.  Stevens.  There  is  an  0MB  policy  letter,  92-2,  which  actu- 
ally goes  into  some  depth  on  what  are  inherently  governmental 
functions  and  how  to  interpret  that,  and  I  would  submit  that  the 
specification  of  that  in  the  law  would,  I  assume,  supersede  the 
0MB  policy  definition,  and  it  is  much  less  nuanced. 

Senator  Glenn.  Thank  you,  Mr.  Chairman. 

Chairman  Stevens.  Thank  you.  Senator  Glenn. 

Senator  Thomas,  do  you  have  any  questions? 

Senator  Thomas.  Yes,  sir;  I  will  be  very  brief. 

Let  me  read  this.  You  indicated  that  the  only  authority  would  be 
to  move  functions  to  State  and  local  governments — and  I  quote 
from  the  bill:  "The  head  of  the  agency  shall  determine  whether  the 
requirements  of  the  agency  for  such  goods  or  services  can  be  satis- 
fied by  State  or  local  government  and,  if  so,  shall  attempt  to  pro- 
cure them."  Is  that  not  pretty  discretionary? 

Mr.  KOSKINEN.  Well,  it  is  discretionary  unless  someone  argues 
that,  in  fact,  the  determination  was  erroneous. 

Senator  Thomas.  Well,  that  is  exactly  where  you  are  now.  The 
agency  head  makes  the  determination.  You  just  said  that. 

Mr.  KOSKINEN.  No,  but  we  do  not  make  any  of  those  determina- 
tions about  whether  State  and  local  governments  can  satisfy  agen- 
cy requirements  for  goods  and  services.  And  the  problem 

Senator  Thomas.  I  just  do  not  agree  with  your  statement.  You 
have  said  that  you  have  no  authority.  The  authority  is  right  here 
in  the  bill  for  the  agency  head. 

Mr.  KOSKINEN.  No,  what  I  have  said  is  that  we  have  not  histori- 
cally had  that  authority,  and  the  risk  is  that  you  will  have  a  Gov- 
ernment-wide policy  implemented  in  some  places  by  States,  and  in 
other  places  by  the  Federal  Government. 

Senator  Thomas.  We  have  that  now,  where  States  have  primacy 
in  the  enforcement  of  laws.  We  have  it  in  lots  of  instances  in  Wyo- 
ming. 

Mr.  KOSKINEN.  But  you  do  not  require  it  for  every  inherently 
governmental  service.  You  do  not  have  a  statutory  presumption 
that,  in  fact,  where  possible,  it  should  be  done  at  the  State  and 
local  level. 

Senator  Thomas.  Yes;  I  just  think  maybe  State  and  local  can  do 
some  of  these  things. 

Mr.  KOSKINEN.  I  think  there  is  no  doubt  about  that.  In  fact,  we 
have  been  strong  supporters  of  performance  partnerships  and  local 
flexibility.  There  is  no  doubt  that  in  many  cases,  you  can  do  that. 
But  I  do  not  think  that  you  can  mandate  in  a  piece  of  legisla- 
tion  

Senator  Thomas.  It  does  not  mandate  it;  I  just  read  you  where 
the  agency  has  the  discretion. 
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Let  me  go  to  A-76.  You  said  that  it  requires  consideration  of 
comparisons. 

Mr.  KOSKINEN.  A-76  is  a  cost-comparison  circular. 

Senator  Thomas.  Yes;  it  says  here:  "The  cost-effective  require- 
ments for  this  supplemental  handbook  will  not  apply  to  existing 
ISAs." 

Mr.  KOSKINEN.  They  will  not  apply  to  existing  ISAs  for  their  ex- 
isting work.  So,  anyone  like  the  National  Finance  Center  in  Louisi- 
ana that  provides  payroll  services  for  its  existing  customers  can 
continue  to  do  that.  If  it  adds  new  payroll  services  or 

Senator  Thomas.  So,  they  can  continue  to  do  it  forever. 

Mr.  KOSKINEN.  As  it  stands  right  now,  they  can  do  that,  yes. 

Senator  THOMAS.  That  is  part  of  the  issue  that  we  are  trying  to 
deal  with  here. 

Let  me  ask  you  about  when  0MB  last  conducted  a  comprehen- 
sive survey  of  commercial  activities. 

Mr.  KOSKINEN.  We  have  one  out  now  that  will  be  completed,  we 
expect — the  materials  are  due  in  now. 

Senator  THOMAS.  Is  that  the  one  that  was  to  have  been  done  by 
March  31,  1995,  and  1996? 

Mr.  KOSKINEN.  I  do  not  know  what  you  are  referring  to. 

Senator  Thomas.  I  am  referring  to  Section  3515  of  the  Govern- 
mental Management  Reform  Act,  which  requires  0MB  to  collect 
agency  information  on  the  accounts  of  each  agency  performing  sub- 
stantial commercial  services  by  March  31,  1995. 

Mr.  KOSKINEN.  Well,  I  can  look  into  that,  Senator.  Right  now,  we 
have  due  in  from  the  agencies  under  A-76  a  review  that  will  docu- 
ment their  inventories  of  commercial  services. 

Senator  Thomas.  Good;  but  it  has  not  been  done  yet. 

Mr.  KOSKINEN.  It  is  being  completed;  the  information  is  already 
due  in  to  0MB. 

Senator  Thomas.  I  would  like  for  you  to  find  out  if  that  was  re- 
quired in  March  of  1995  and  in  March  of  1996. 

Mr.  KOSKINEN.  I  would  be  happy  to  find  that  out,  sir. 

Senator  THOMAS.  Thank  you. 

You  talked  a  little  bit  about  the  increase  in  competition  compari- 
sons. This  is  a  chart  that  shows  the  number  of  DOD  competitions 
per  year,  starting  in  1978  to  1994.  It  would  indicate  a  rather  sub- 
stantial reduction  in  the  cost  comparisons.  Where  does  that  result 
come  from? 

Mr.  KOSKINEN.  I  do  not  know  where  that  came  from.  I  assume 
the  issue,  and  this  is  why  we  revised  the  circular,  was  that  Defense 
and  other  agencies  were  saying  that  the  cost  comparisons  were 
complicated  and  took  too  long.  We  revised  the  supplement,  again, 
with  input  from  the  Hill  staff  as  well  as  the  agencies,  to  streamline 
the  cost  comparison  process  to  make  it  more  efficient  and  easier  for 
agencies  to  do. 

Senator  Thomas.  But  the  cost  comparisons  by  numbers  have 
been  going  down  substantially,  then? 

Mr.  KOSKINEN.  I  do  not  know  if  they  have  gone  down  substan- 
tially. Your  numbers  for  DOD  show  they  have  gone  down  over 
time. 

Mr.  Stevens.  There  have  been  some  Congressional  restrictions 
imposed  on  DOD's  ability  to  carry  that  out. 
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Senator  THOMAS.  Have  there? 

Mr.  Stevens.  Yes,  sir. 

Senator  Thomas.  Listen;  I  do  not  doubt  for  a  moment  that  it  has 
been  difficult,  and  it  has  been  very  difficult  to  do  this,  and  we  need 
to  make  it  easier  to  do  it.  We  need  to  make  it  more  attractive  to 
do  cost  comparisons.  You  suggested  that  the  agency  head  can  do  it 
or  not  do  it  and  then  make  his  decision,  right? 

Mr.  KOSKINEN.  The  agency  head  can 

Senator  Thomas.  He  can  make  the  comparison  and  make  his  de- 
cision however  he  chooses. 

Mr.  KOSKINEN.  No,  if  the  agency  makes  a  cost  comparison,  the 
agency  head  has  to  go  with  the  results  of  that  cost  comparison.  The 
decision  that  the  agency  makes  is  whether  to  do  the  cost  compari- 
son. The  A-76  circular  provides  the  basis,  but  once  the  agency  de- 
cides to  do  a  cost  comparison,  the  it  has  to  follow  through  on  the 
results  of  the  comparison. 

Senator  Thomas.  You  know,  the  difficult  thing  is,  it  seems  to  me, 
that  depending  on  what  you  want  to  do  over  time,  but  if  you  intend 
to  do  more  contracting,  you  have  to  then  adjust  the  agency  so  that 
the  agency  becomes  more  of  an  oversight  and  supervisor  of  contrac- 
tors. But  if  you  continue  to  have  the  same  agency  and  do  a  little 
contracting  here  and  there,  then  you  do  not  realize  any  real  cost 
savings.  And  it  seems  to  me  that  this  thing  is  going  to  take  some 
time,  and  if  you  are  going  to  do  it,  then  the  agency  changes  a  little 
in  its  concept,  changes  a  little  in  its  structure,  and  becomes  an 
oversight  agency.  Would  you  agree  with  that? 

Mr.  KOSKINEN.  I  think  one  of  the  problems  is  that  I  do  not  think 
it  is  all  or  nothing.  I  do  not  think  agencies  become  solely  contrac- 
tors or  not  contractors.  The  $115  billion  in  contracting  is  spread 
across  the  Government.  Every  agency  is  involved  right  now 

Senator  THOMAS.  I  understand  that. 

Mr.  KOSKINEN  [continuing].  In  doing  contract  oversight. 

Senator  THOMAS.  I  understand  that. 

Mr.  KOSKINEN.  To  the  extent  they  do  more  contracting,  they  will, 
in  fact,  need  to  do  more  contract  oversight. 

Senator  Thomas.  The  problem  is  when  you  make  a  cost  analysis, 
and  you  still  keep  all  the  fixed  overhead  that  you  have  and  do  con- 
tracting, it  is  not  a  fair  cost  analysis. 

Mr.  KOSKINEN.  Well,  we  have  basically  faced  that;  the  Federal 
Accounting  Standards  Board  has  just  issued  a  cost  accounting  bul- 
letin for  fully  accounting  for  all  costs  of  providing  every  activity, 
not  just  commercial  services.  The  A-76  circular  is  designed  to 
make  clear  that  you  have  to  collect  all  costs  of  providing  a  service. 
You  cannot  look  at  it  simply  as  incremental  costs. 

Senator  Thomas.  Well,  thank  you  very  much,  Mr.  Chairman.  I 
hope  we  can  proceed  to  do  some  things  that  will  encourage  the  pri- 
vate sector  to  be  more  involved;  it  can  be  more  cost-effective,  and 
that  we  sort  of  move  away  from  this  idea  of  the  Government  build- 
ing a  line  of  business.  I  find  that  kind  of  offensive. 

Thank  you  very  much. 

Chairman  STEVENS.  I  have  one  last  question,  and  you  are  going 
to  prepare  this  statement,  Mr.  Stevens.  How  do  you  take  into  ac- 
count the  non-taxability  of  all  Government  services  in  defining  a 
level  playing  field? 


27 

Mr.  Stevens.  I  would  hate  to  give  you  a  quick  answer  on  that. 
I  would  be  glad  to  include  that  as  part  of  our  response. 
[The  information  follows.] 

Material  Submitted  for  the  Record 

Under  the  Congressional  Budget  and  Impoundment  Control  Act  of  1974,  the  Con- 
gressional Budget  Office  (CBO)  prepares  estimates  of  the  budgetary  impact  of  pro- 
posed legislation,  and  the  Joint  Committee  on  Taxation  (JCT)  prepares  estimates  of 
revenue  effects  of  tax  legislation  that  CBO  uses  in  scoring.  In  certain  cases  CBO 
may  ask  JCT  to  estimate  the  indirect  revenue  effects  of  non-tax  legislation  when 
these  effects  are  well-understood.  Thus,  if  a  legislative  proposal  were  made  to  con- 
tract for  services  currently  performed  by  Federal  employees,  CBO  would  rely  on  JCT 
to  determine  whether  the  proposal  would  gain  or  lose  revenue.  However,  the  great 
majority  of  non-tax  proposals  have  no  effect  or  an  ambiguous  effect  on  Federal  tax 
revenues.  Contracting  proposals  fall  in  this  category.  For  example,  estimating  the 
net  tax  effects  from  converting  government  services  to  contractor  services  would  in- 
volve a  number  of  interrelated  assumptions.  It  would  be  necessary  to  estimate  the 
share  of  total  increased  compensation  a  contractor  might  pass  along  to  employees 
in  the  form  of  increased  wages,  resulting  in  increased  social  security  and  income 
taxes,  versus  the  share  of  compensation  the  contractor  would  use  for  capital  invest- 
ment and  other  spending.  Because  the  latter  spending  would  be  subject  to  deprecia- 
tion and  expensing  rules,  it  could  result  in  less  corporate  taxes.  It  would  also  be 
necessary  to  estimate  the  losses  in  income  and  social  security  taxes  from  govern- 
ment employees  who  presumably  would  no  longer  be  needed  as  well  as  any  differen- 
tials in  tax  compliance  under  the  governmental  and  private  sector  alternatives.  De- 
pending on  the  assumptions  used,  contracting  out  might  result  in  a  gain,  no  change, 
or  a  net  loss  in  tax  receipts. 

Chairman  Stevens.  How  do  you  do  it  in  0MB? 

Mr.  Stevens.  It  is  very  complicated.  I  do  not  think  it  is  very  sim- 
ple. 

Chairman  STEVENS.  How  do  you  do  it? 

Mr.  KOSKINEN.  These  are  service-providing  contracts,  and  the 
cost  of  the  employees'  salaries  are  deductible  as  an  expense  to  the 
private  sector  just  as  they  are  not  taxable  or  are,  in  effect,  deduct- 
ible by  the  agencies.  The  problem  in  service  contracting  is  not  that 
the  private  sector  has  to  pay  taxes  on  the  services  it  provides.  It 
pays  taxes  on  its  profit  and,  to  that  extent,  has  an  added  cost.  But 
the  private-sector  people  we  have  talked  to  have  said  that  if  we 
created  a  position  where  we  effectively  cost  accounted,  they  would 
take  on  the  competition.  They  could  deal  with  that. 

Chairman  STEVENS.  But  if  I  have  a  building  in  Downtown  An- 
chorage— I  do  not;  I  do  not  own  one — but  if  I  had  one,  and  I  was 
going  to  offer  it  to  lease,  I  would  pay  the  city  taxes;  I  would  pay 
State  taxes,  and  I  would  pay  Federal  taxes.  If  you  have  got  a  Fed- 
eral Building  sitting  there,  and  you  are  another  agency,  and  you 
say  look,  why  do  you  not  use  this  building;  we  will  rent  it  to  you 
rather  than  you  renting  that  one  that  is  available  in  the  private 
sector,  no  State  taxes;  no  Federal  taxes;  no  comparable  tax  prob- 
lem. 

Now,  how  do  you  shuffle  that  out  in  A-76?  You  do  not,  do  you? 

Mr.  KOSKINEN.  Well,  A-76  looks  at  the  cost  of  providing  commer- 
cial services.  We  basically  contract  out  building  services,  support 
services  and  other  issues.  The  issue  of  whether  you  buy  the  build- 
ing or  lease  it  is  a  different  analysis.  What  we  are  looking  at  in 
the  service  provision  of  A-76  is  do  you  provide  the  service  one  way 
or  the  other?  What  is  the  commercial  service?  Making  a  lease  or 
buy  decision,  as  I  said  earlier,  is  a  budgetary  analysis.  That  is  an 
issue  that  GSA  and  the  appropriators  look  at. 
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Wherever  you  have  that  building,  A-76  get  into  questions  of 
whether  you  provide  services  with  government  workers  or  with  pri- 
vate-sector workers.  What  are,  in  fact,  the  cost-comparison  analy- 
ses? And  in  many  Government-owned  buildings,  we  have  private 
contractors.  In  other  Government-owned  buildings,  we  have  Gov- 
ernment employees.  And  those  are  the  service  provisions  that  A- 
76  deals  with. 

Chairman  Stevens.  All  right;  we  will  move  on  to  the  next  panel. 
I  thank  you  very  much.  We  may  be  back  to  you  later. 

Mr.  KOSKINEN.  Fine. 

Chairman  Stevens.  Thank  you  for  your  time. 

Our  next  panel  is  John  Palatiello,  executive  director  of  the  Man- 
agement Association  for  Private  Photogrammetric  Surveyors;  Marie 
Fath,  Business  Coalition  for  Fair  Competition;  Mr.  John 
Sturdivant,  National  president  of  the  American  Federation  of  Gov- 
ernment Employees;  Bert  Concklin,  president  of  the  Professional 
Services  Council.  Good  morning.  Let  us  proceed  in  that  order  for 
lack  of  better  planning.  You  are  first,  Mr.  Palatiello. 

TESTIMONY  OF  JOHN  PALATIELLO,  EXECUTIVE  DIRECTOR, 
MANAGEMENT  ASSOCIATION  FOR  PRIVATE  PHOTOGRAM- 
METRIC SURVEYORS 

Mr.  Palatiello.  Thank  you,  Mr.  Chairman. 

Chairman  Stevens.  Pronounce  your  name  for  me,  will  you?  I  am 
really  having  trouble  this  morning. 

Mr.  Palatiello.  You  had  it  correct  the  last  time  you  tried,  Sen- 
ator. It  is  Palatiello. 

Chairman  STEVENS.  Palatiello;  thank  you  very  much. 

Mr.  Palatiello.  And  the  other  one  is  Photogrammetric. 

Chairman  Stevens.  Thank  you. 

Mr.  Palatiello.  I  guess  that  is  my  burden  in  life. 

Mr.  Chairman,  members  of  the  Committee,  my  name  is  John 
Palatiello,  and  I  am  the  executive  director  of  the  Management  As- 
sociation for  Private  Photogrammetric  Surveyors,  MAPPS,  a  na- 
tional association  of  more  than  100  mapping  firms  from  throughout 
the  U.S. 

Tony  Follett  of  AeroMap  U.S.,  a  professional  mapping  firm  that 
has  operated  in  Anchorage,  Alaska  since  1960  was  to  testify  and 
regrets  that  he  could  not  be  here  this  morning.  I  ask  that  his  full 
statement  be  placed  in  the  record,  and  I  will  summarize  what  he 
was  prepared  to  share  with  the  Committee.  ^ 

Eliminating  government  competition  with  the  private  sector  is  a 
little  like  Mark  Twain's  comment  about  the  weather:  everyone 
talks  about  it,  but  no  one  ever  seems  to  do  anything  about  it.  Since 
the  1930s,  Government  studies  have  indicated  that  Federal  agen- 
cies are  engaged  in  commercial  activities,  providing  products  and 
services  that  belong  in  our  free  enterprise  system,  not  the  Govern- 
ment, resulting  not  only  in  Government  duplication  of  private  sec- 
tor capabilities  but  actual  competition. 

The  Federal  Government  particularly  underutilizes  the  private 
sector  in  mapping.  0MB  estimates  $1  billion  is  annually  spent  on 
surveying  and  mapping  in  some  39  Federal  departments,  agencies 


'The  prepared  statement  of  Anthony  B.  Follett  appears  on  page  82. 
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and  bureaus.  Some  7,000  Federal  employees  are  involved  in  sur- 
veying and  mapping  positions,  and  in  fiscal  year  1993,  only  $84.7 
million,  or  8.5  percent  of  the  $1  billion,  was  contracted  to  the  pri- 
vate sector.  Yet,  a  qualified,  capitalized  and  dynamic  private  sector 
of  more  than  6,000  surveying  and  250  mapping  firms  has  capabili- 
ties to  meet  and  indeed  exceed  those  of  the  government  agencies. 

Mapping  is  an  activity  in  which  the  Government  not  only  fails 
to  procure  from  private  enterprise,  but  Government  agencies  pro- 
viding surveying  and  mapping  services  compete  with  private  firms, 
stifle  growth  in  private  industry  by  dominating  certain  markets,  di- 
vert needed  technical  personnel  from  private  sector  employment, 
thwart  efforts  by  U.S.  firms  to  export  their  services  and  erode  the 
tax  base  by  securing  work  that  would  otherwise  be  accomplished  by 
taxpaying  entities. 

This  practice  is  unwise  from  a  public  policy  perspective.  The  re- 
sources now  expended  to  support  the  Federal  survejdng  and  map- 
ping establishment  could  otherwise  be  allocated  toward  more  press- 
ing national  priorities  or  used  for  deficit  reduction.  Moreover,  the 
record  is  counterproductive  from  an  economic  viewpoint,  given  its 
impact  on  the  private  sector  generally  and  small  business  in  par- 
ticular and  the  erosion  of  the  tax  base. 

Federal  rules  and  procedures  that  have  historically  been  in  place 
to  protect  small  business  are  routinely  ignored  by  Federal  agencies. 
For  example,  0MB  Circular  A-76,  first  issued  in  1955,  requires 
agencies  to  perform  cost  comparisons  on  their  activities  and  con- 
tract out  those  functions  that  can  be  more  efficiently  provided  by 
the  private  sector.  It  also  prohibited  one  agency  from  doing  work 
for  another  agency  if  the  providing  agency  has  not  conducted  a  cost 
comparison.  No  Federal  agency  has  completed  an  A-76  review  of 
a  survejdng  or  mapping  function.  Now,  the  Clinton  administration 
has  even  eliminated  the  agency-to-agency  protection  in  their  recent 
revision  to  the  A-76  manual. 

0MB  Circular  A-97,  which  implements  the  Intergovernmental 
Cooperation  Act,  prohibits  a  Federal  agency  fi-om  providing  services 
to  a  State  or  local  government  agency  unless  the  recipient  certifies 
to  0MB  that  the  service  cannot  be  acquired  by  contract  from  the 
private  sector.  No  such  certification  of  a  surveying  and  mapping  ac- 
tivity has  ever  been  filed  with  0MB,  yet  several  Federal  agencies 
regularly  do  such  work. 

Let  me  give  you  five  specific  examples  of  how  Mr.  FoUett's  firm 
and  employees  have  had  business  opportunities  taken  away  in 
Alaska  just  this  spring  and  summer.  AeroMap  has  an  indefinite 
quantity  term  contract  with  the  National  Park  Service.  In  April, 
they  were  asked  to  prepare  a  cost  estimate  to  acquire  aerial  pho- 
tography in  Denali  National  Park  for  the  FHwA,  who  planned  to 
do  the  mapping  themselves  in  their  Vancouver,  Washington  office. 
In  early  May,  AeroMap  responded  to  the  Park  Service  stating  that 
they  could  provide  the  full  service,  including  mapping  under  their 
term  contract.  AeroMap  suggested  that  FHwA  contract  for  aerial 
photography  and  mapping  services  through  their  existing  indefinite 
quantity  contract  with  the  National  Park  Service.  In  spite  of  Con- 
gress' intent,  FHwA  declined  to  accept  AeroMap's  suggestion. 
FHwA  chose  to  do  only  the  aerial  photography  portion  of  the  work, 
with  FHwA  doing  all  the  mapping. 
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At  the  February  meeting  of  the  Alaska  Geographic  Data  Commit- 
tee, the  U.S.  Forest  Service  announced  it  had  arranged  for  NASA 
to  come  to  Alaska  from  June  15  through  August  1  to  acquire  aerial 
photographic  coverage  of  Southeast  Alaska  and  the  area  around 
Cordova  and  the  Copper  River  Delta.  This  photography  will  be 
used  to  generate  digital  orthophotoquads.  At  that  time,  the  Forest 
Service  was  openly  seeking  interested  agencies  to  participate  in 
this  venture.  NASA  typically  acquires  aerial  photography  at  high 
altitudes  such  as  60,000  feet  using  a  12-foot  focal  length  camera. 
They  argue  that  the  private  sector  is  unable  to  fly  that  high  and 
is  therefore  not  competitive.  Throughout  the  entire  continental 
U.S.,  however,  the  same  user  agencies  utilize  aerial  photography 
acquired  by  private  firms  taken  at  an  altitude  of  20,000  feet  with 
6-foot  focal  length  cameras.  Why  is  Alaska  different?  We  believe 
that  agencies  in  Alaska  compromise  their  requirements  in  order  to 
get  photography  from  NASA  at  what  appears  on  the  surface  to  be 
a  cheaper  price.  NASA  completed  most  of  its  work  in  Alaska  this 
summer.  AeroMap  received  no  part  of  it. 

In  1995,  AeroMap  was  asked  by  the  National  Park  Service  to 
provide  a  cost  estimate  to  acquire  tide-coordinated  aerial  photog- 
raphy of  the  shorelines  in  Glacier  Bay  National  Park.  This  would 
be  a  very  difficult  project,  considering  the  constraints  or  weather, 
tide  and  sun  angle.  The  work  would  be  done  under  the  firm's  exist- 
ing indefinite  quantity  term  contract.  Not  hearing  back  from  the 
Park  Service,  AeroMap  followed  up  early  this  year  and  were  told 
that  the  Park  Service  intended  to  use  BLM  to  do  the  photography 
instead,  due  to  tight  Federal  budgets.  AeroMap  contacted  BLM, 
who  confirmed  they  intended  to  do  the  work  for  the  Park  Service. 

It  is  frustrating  to  act  in  good  faith  with  agencies  and  then  be 
ignored  or,  even  worse,  to  have  agencies  violate  Federal  rules  and 
procedures.  As  far  as  I  know,  neither  BLM  nor  the  Park  Service 
has  conducted  a  cost  comparison  under  A-76.  Furthermore,  3  years 
ago,  BLM  issued  a  policy  statement  for  contracting  of  surveying 
and  mapping  activities.  Recognizing  that  private  contractors  are  ca- 
pable of  providing  surveying  and  mapping  services,  the  policy 
states  that:  "The  BLM  advocates  contracting  to  the  private  sector 
as  a  method  to  meet  its  surveying  and  mapping  sciences  objec- 
tives." Why  was  that  policy  not  implemented  in  this  instance? 

In  a  tour  of  the  NOAA/NOS  facilities  in  Rockville,  Maryland  ear- 
lier this  year,  we  were  shown  a  tj^ical  aerial  photography  project 
in  the  planning  stage.  The  project  happened  to  be  in  Prince  Wil- 
liam Sound.  It  has  been  NOAA's  practice  to  mobilize  an  aircraft 
and  crew  from  Tampa,  Florida  all  the  way  to  Alaska  to  conduct 
aerial  photography  missions.  I  believe  it  is  wasteful  and  unneces- 
sary for  NOAA/NOS  to  mobilize  an  expensive  aircraft  and  crew 
from  Florida  for  this  small  project  in  Alaska.  Due  to  the  weather 
and  tide  constraints,  it  will  take  them  several  weeks  to  complete 
the  job,  during  which  they  will  be  incurring  expenses.  Why  not  con- 
tract with  a  firm  that  is  located  within  100  miles  of  the  project,  has 
all  of  the  equipment  and  personnel  necessary  and  has  a  proven 
track  record  of  successfully  completing  many  tide-coordinated 
projects  in  Alaska?  The  same  case  can  be  made  for  every  one  of 
NOAA's  planned  coastal  aerial  photography  projects  around  the 
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country  in  the  next  5  years.  There  are  private  firms  closer  to  vir- 
tually every  project  than  NOAA's  aircraft  in  Tampa. 

The  Big  Lake,  Alaska  fire  in  June  was  a  tremendous  tragedy 
that  caught  many  government  officials  and  residents  in  the  area  to- 
tally unprepared.  It  wasn't  until  day  4  of  the  fire  that  AeroMap 
started  getting  inquiries  about  what  emergency  response  services 
they  could  ofier,  such  as  aerial  imaging,  photo  reproductions  and 
digital  data.  It  was  not  until  after  the  fire  had  been  contained  that 
the  firm  was  engaged  to  provide  any  services.  AeroMap  has  em- 
ployees, colleagues,  consultants,  families  and  friends  who  live  in 
the  affected  area.  Within  the  no-fly  zone  constrains  imposed, 
AeroMap  did  acquire  photography  and  digital  imagery  during  the 
first  3  days  of  the  fire  in  the  hopes  of  being  able  to  assist  in  the 
firefighting  efforts,  but  to  no  avail.  Mr.  Follett  was  flabbergasted 
to  read  in  the  June  19  edition  of  USA  Today  this  article  indicating 
that  the  CIA  had  been  called  in  to  help  on  day  4.  The  article  claims 
that:  "The  CIA  is  called  on  only  when  other  aerial  mapping  is  not 
available."  As  you  can  see,  data  from  private  aerial  mapping  firms 
indeed  was  available.  AeroMap,  a  well-known  and  respected  An- 
chorage firm,  in  business  for  35  years,  was  never  contacted  by  the 
CIA  or  any  other  Federal  agency. 

Can  contracting  work  in  mapping?  The  answer  is  an  emphatic 
yes,  Mr.  Chairman.  The  U.S.  Army  Corps  of  Engineers  is  the  most 
sophisticated  user  of  geographic  information  in  the  Federal  Govern- 
ment. The  Corps  contracts  for  everything  from  satellite  mapping  to 
hydrographic  charting.  Their  program  works  extraordinarily  well. 
It  is  a  model  every  other  Federal  agency  should  emulate. 

Does  contracting  save  the  taxpayers'  money?  The  answer  again 
is  yes.  An  Inspector  General's  report  from  the  Commerce  Depart- 
ment demonstrates  this  point  clearly.  NOAA's  own  mapping  ships 
cost  $653  a  mile,  while  the  private  sector's  cost  only  $147  per  lin- 
ear mile. 

Our  great  free  enterprise  system  is  based  on  the  laws  of  supply 
and  demand.  The  Federal  Government  should  not  be  the  supply  for 
mapping;  it  should  be  the  demand  for  mapping  when  there  is  a 
public  interest  to  be  served. 

Today,  Mr.  Chairman,  there  is  not  a  level  playing  field.  More- 
over, rather  than  being  the  umpire  keeping  the  rules  straight  be- 
tween competing  companies,  the  Federal  Government  is  the  oppos- 
ing team.  Currently,  there  are  no  working  protections  in  Federal 
law.  There  is  nothing  in  statute  that  says  the  Government  should 
rely  on  the  private  sector.  There  is  nothing  in  law  that  says  the 
Government  should  not  compete  with  its  citizens.  There  is  nothing 
in  law  that  says  the  Government  should  step  in  only  if  the  private 
sector  is  not  cost  effective. 

To  remedy  this  situation,  we  would  urge  you  to  pass  S.  1724,  in- 
troduced by  Senator  Craig  Thomas  of  Wyoming,  to  establish  a  proc- 
ess by  which  the  Office  of  Management  and  Budget  will  identify 
Government  activities  that  are  commercial  in  nature  and  imple- 
ment a  plan  to  contract  those  activities  to  the  private  sector  during 
a  5-year  period.  We  believe  it  is  imperative  that  Senator  Thomas' 
bill  be  enacted.  As  I  mentioned  earlier,  this  issue  has  been  dis- 
cussed for  60  years.  An  administrative  policy  has  been  on  the  books 
for  40  years.  Still,  the   1980,   1986  and   1994  White  House  Con- 
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ferences  on  Small  Business  have  identified  unfair  Government 
competition  as  one  of  the  top  issues  for  small  companies  in  the 
United  States.  It  is  clear  that  an  administration  solution  to  this 
problem  is  not  working  and  that  legislation  is  necessary. 

We  would  also  urge  the  enactment  of  Senator  Thomas'  amend- 
ment, which  you  so  appropriately  cosponsored,  Mr.  Chairman,  to 
amend  the  Treasury,  Postal  and  Related  Agencies  appropriations 
bill  to  prevent  0MB  from  implementing  the  revision  to  A-76  that 
would  permit  agencies  to  provide  services  to  other  agencies  in  com- 
petition with  the  private  sector. 

With  specific  regard  to  surveying  and  mapping.  Congress  should 
evaluate  all  Federal  programs  in  order  to  determine  mapping  that 
can  be  commercially  provided.  Spending  on  these  programs  should 
be  eliminated  in  order  to  empower  market  forces  to  provide  this 
mapping.  Congress  should  also  redirect  Federal  agencies  to  those 
mapping  functions  and  responsibilities  that  are  more  appropriate 
for  the  Government,  such  as  standards  setting,  coordination  of  use 
agency  requirements  and  dissemination  of  Government  data  to 
user  agencies. 

Let  me  add  one  final  point,  Mr.  Chairman.  Contracting  with  the 
private  sector  should  not  be  viewed  as  a  threat  to  Government 
agencies.  Any  suggestion  that  contracting  out  will  throw  Govern- 
ment workers  out  on  the  street  is  a  scare  tactic  and  is  not  sup- 
ported by  the  facts.  If  the  era  of  big  Government  is  over,  we  should 
eliminate  big  Government  activities  that  duplicate  and  compete 
with  the  private  sector.  A  Government  that  works  better  and  costs 
less  does  not  duplicate  and  compete  with  its  citizens.  What  is  the 
logic,  Mr.  Chairman,  for  the  Federal  Government  to  collect  taxes 
from  private  mapping  firms  in  order  to  spend  those  tax  dollars  buy- 
ing equipment,  hiring  people  and  starting  a  Government  mapping 
business? 

We  thank  you  for  this  opportunity  to  testify  and  look  forward  to 
working  with  you  to  advance  these  and  other  solutions  to  a  very 
serious  problem  affecting  American  business  and  taxpayers  gen- 
erally and  mapping  firms  in  particular. 

Chairman  Stevens.  Thank  you,  Mr.  Palatiello. 

Next  is  Marie  Fath,  vice-chair  of  the  Business  Coalition  for  Fair 
Competition.  Welcome,  Ms.  Fath. 

TESTIMOlSfY  OF  MARIE  FATH,i  VICE-CHAIR,  BUSINESS 
COALITION  FOR  FAIR  COMPETITION 

Ms.  Fath.  Senator  Stevens  and  Members  of  the  Committee,  I  am 
appearing  as  the  elected  officer  of  the  Business  Coalition  for  Fair 
Competition.  The  Coalition,  whose  members  are  listed  in  our  full 
statement,  represents  predominantly  small  businesses  whose  con- 
stituents are  the  victims  of  Federal  Government  competition.  Seat- 
ed behind  me  is  Kenton  Pattie,  executive  director  of  the  coalition, 
who  is  one  of  Washington's  top  experts  in  the  area  of  government 
competition. 

We  applaud  the  Committee  for  holding  this  hearing  and  for  try- 
ing to  find  ways  to  level  the  competitive  playing  field  between  gov- 
ernment and  the  private  sector.  In  particular,  we  support  S.  1724, 


iThe  prepared  statement  of  Ms.  Fath  appears  on  page  117. 
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the  Freedom  From  Government  Competition  Act,  and  the  Thomas 
Amendment  to  the  Treasury,  Postal  Service,  Appropriations  Bill 
(H.R.  3756),  adopted  59  to  39  on  Wednesday,  September  11,  1996. 

The  goal  of  government  is  to  govern,  protect  the  life  liberty  and 
pursuit  of  happiness  of  its  citizens,  not  to  operate  campgrounds, 
daycare  centers,  testing  laboratories,  helicopter  services,  mapping 
and  surve3dng,  or  below-cost,  tax-free  retail  services.  Entrepreneur- 
ial government,  endorsed  by  this  administration's  National  Per- 
formance Review  urges  Government  officials  to  seek  new  ways  to 
justify  their  existence — to  go  out  and  hustle  up  some  business — 
while  Congress  searches  for  ways  to  reduce  the  size  of  Government. 
On  the  one  hand,  entrepreneurial  government  says  big  Government 
is  OK  as  long  as  it  earns  enough  money  to  pay  for  itself;  on  the 
other  hand.  Congress  and  the  public  are  saying  reduce  the  size  of 
government. 

A  White  House  official  met  with  the  coalition  July  17,  1996,  to 
defend  the  Government's  right  to  provide  services  for  itself  as  a 
means  of  saving  money.  But  how  would  the  administration  know 
if  they  are  saving  money  if  government-to-government  sales  are 
conducted  without  competition  and  without  following  Federal  pro- 
curement regulations?  When  we  asked  the  Director  of  the  Office  of 
Federal  Procurement  Policy  about  the  rapid  growth  in  Government 
business  ventures,  he  said  his  office  would  not  regulate  it.  So  clear- 
ly, government-to-government  sales  will  be  conducted  outside  the 
normal  Federal  procurement  process,  with  existing  businesses 
grandfathered  forever  and  with  future  business  ventures  subject  to 
minimal  regulation. 

The  White  House  official  told  us  when  you  see  an  agency 
squeezed,  you  will  see  them  more  entrepreneurial  to  save  their 
mission.  That  is  what  is  going  to  happen.  The  White  House  urged 
us  to  adapt  to  the  change  rather  than  object  to  it.  Despite  the  pro- 
visions of  the  Economy  Act  and  executiveorders,  the  White  House 
spokesperson  adamantly  maintainedthat  there  is  no  requirement 
that  Government  business  must  be  shopped  out  to  the  private  sec- 
tor. "We  do  not  do  that  as  a  matter  of  course,"  she  said. 

On  the  subject  of  Government  commercial  centers,  the  White 
House  told  us:  "We  made  the  decision  not  to  dismantle  the  national 
laboratories.  They  are  not  fully  funded  so  they  have  to  go  out  and 
get  more  money  by  doing  work.  The  thrust  is  to  preserve  the  labs 
and  to  let  them  do  additional  work  if  they  have  the  expertise.  They 
are  marketing  to  replace  the  dollars  they  are  losing."  Thus,  under 
this  administration,  any  agency  not  getting  enough  money  from 
Congress  can  stay  in  business  by  getting  a  contract  from  a  Federal, 
State  or  private  entity.  Is  this  what  Congress  wants?  The  message 
in  the  Thomas  Amendment  last  week  is  "No." 

For  decades,  the  Executive  Branch  has  had  the  opportunity  to 
solve  the  problem  of  unfair  Government  competition  with  the  pri- 
vate sector.  Yet  once  again,  they  come  before  this  Committee  today 
urging  the  Senate  to  leave  the  job  to  0MB  and  to  not  restrict  their 
freedom  to  do  whatever  they  please.  0MB  has  had  its  chance  to 
solve  the  problem.  Numerous  changes  to  0MB  Circular  A-76  have 
been  initiated  over  the  years.  None  has  succeeded.  For  example,  1 
bring  your  attention  to  the  chart  at  the  end  of  the  Coalition's  full 
statement.   Despite  all  the  0MB  effort,   DOD  has  dropped  from 
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studying  over  300  conversions  to  the  private  sector  in  the  1980s 
under  A-76  to  almost  none  today.  Another  example:  all  the 
downsizing  at  NASA  has  been  done  without  reference  to  A-76.  A- 
76  is  so  bureaucratic,  so  encumbered  with  red  tape  and  delay  that 
agencies  are  not  using  it.  A-76  has  become  an  anachronism,  so  tan- 
gled that  it  does  not  command  the  respect  of  the  agencies. 

In  contrast,  the  Freedom  From  Government  Competition  Act,  S. 
1724,  will  command  respect  among  the  agencies.  It  gives  the  Exec- 
utive Branch  a  fresh  start,  with  national  policy  and  direction  from 
Congress  that  0MB  has  been  unable  to  formulate  or  enforce.  On 
the  one  hand,  the  Executive  Branch  tells  Congress  that  they  agree 
with  the  goal  of  reliance  on  the  private  sector,  but  on  the  other 
hand  they  say  if  Congress  orders  them  to  turn  to  the  private  sector 
the  Federal  Government  will  be  brought  to  a  standstill. 

In  December  1995,  the  Coalition  submitted  an  extensive  analysis 
of  the  0MB  proposal  to  change  A-76  and  its  Supplemental  Hand- 
book. Despite  the  criticisms  of  industry,  0MB  insisted  on  publish- 
ing a  plan  that  will  perpetuate  a  cumbersome,  time-consuming  pro- 
cedure which  purports  to  advocate  competition  but  in  fact  discour- 
ages agencies  from  trying.  In  contrast,  the  Freedom  From  Govern- 
ment Competition  Act  will  encourage  agencies  to  try.  While  A-76 
gives  agencies  36  months  to  study  possible  changes,  S.  1724  pro- 
vides no  such  ways  to  postpone  the  will  of  the  Congress.  While  A- 
76  gives  agencies  the  right  to  keep  doing  businesses  as  usual  as 
long  as  they  are  designated  as  core,  S.  1724  provides  no  such  loop- 
hole. While  A-76  provides  layers  of  appeals  and  review,  S.  1724 
simply  says:  Do  it. 

We  are  confident  that  "do  it"  is  the  message  of  the  104th  Con- 
gress. Passage  of  S.  1724  is  the  only  way  you  can  succeed  in  deliv- 
ering this  message.  What  Congress  wants  is  for  agencies  to  return 
to  doing  only  what  is  inherently  governmental.  That  is  what  S. 
1724  says.  In  contrast,  A-76  allows  agencies  to  continue  conducting 
hundreds  of  commercial  lines  of  business.  S.  1724  will  prevent  new 
government  business  ventures.  A-76  will  not. 

The  written  testimony  of  the  Business  Coalition  for  Fair  Com- 
petition contains  a  list  of  19  possible  solutions  to  the  problems  of 
entrepreneurial  government.  These  solutions  range  from  passing 
the  Freedom  From  Government  Competition  Act  to  prohibiting 
Federal  agencies  from  launching  new  business  ventures.  We  urge 
you  to  consider  these  19  solutions. 

I  close  by  reporting  to  the  Committee  that  on  October  1,  a  pri- 
vate campground  run  by  a  small  business  person  will  go  out  of 
business  because  the  U.S.  Forest  Service  built  a  new  Federal  camp- 
ground on  the  other  side  of  the  highway.  The  opening  of  the  Fed- 
eral campground  this  year  cut  occupancy  at  the  private  camp- 
ground by  50  percent,  making  it  impossible  for  the  small  business 
to  survive.  That  is  what  this  legislation  is  all  about.  Senator  Ste- 
vens and  members  of  the  Committee.  The  Federal  Government  is 
taking  jobs  and  livelihood  away  from  small  businesses.  This  is 
what  the  White  House  Conference  on  Small  Business  delegates 
wanted  changed.  This  is  what  our  coalition  wants  changed.  This  is 
what  S.  1724  will  change. 

Thank  you  for  holding  this  hearing. 

Chairman  Stevens.  Thank  you,  Ms.  Fath. 
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Next,  we  have  John  Sturdivant,  National  president  of  the  Amer- 
ican Federation  of  Government  Employees.  Mr.  Sturdivant? 

TESTIMONY  OF  JOHN  STURDIVANT,^  NATIONAL  PRESIDENT, 
AMERICAN  FEDERATION  OF  GOVERNMENT  EMPLOYEES 

Mr.  Sturdivant.  I  assure  you  I  will  not  take  the  full  10  minutes. 

Mr.  Chairman  and  members  of  the  Committee,  my  name  is  John 
N.  Sturdivant.  I  am  the  National  president  of  the  American  Fed- 
eration of  Government  Employees.  On  behalf  of  the  700,000  Fed- 
eral and  D.C.  Government  employees  represented  by  AFGE,  I 
would  like  to  thank  you  for  the  opportunity  to  testify  by  the  Com- 
mittee on  S.  1724. 

I  am  here  to  state  our  union's  very  strong  opposition  to  this  legis- 
lation. S.  1724  is  against  everything  for  which  AFGE  stands.  Its 
underljdng  premises  are  wrong,  and  its  enactment  would  both  con- 
stitute corporate  welfare  and  undermine  the  principles  of  sound 
government.  In  a  nutshell,  Mr.  Chairman,  S.  1724  would  mandate 
that  all  Federal  agencies  procure  their  commercial  goods  and  serv- 
ices from  the  private  sector.  If  no  such  private  sector  provider  ex- 
ists, agencies  would  then  have  to  examine  procuring  those  goods 
and  services  from  either  State  or  local  governments.  Further,  the 
legislation  would  require  the  Office  of  Management  and  Budget  to 
identify  all  procurement  activities  currently  purchasing  goods  and 
service  in-house.  Once  identified.  Federal  agencies  would  then  be 
required  to  transition  those  functions  to  the  private  sector  within 
5  years.  Finally,  it  would  prohibit  the  Government  from  conducting 
cost  comparisons  or  other  financial  analyses  to  determine  which 
provider  can  best  perform  a  function  at  the  least  cost  to  the  tax- 
payers. The  radical  policy  contained  in  S.  1724  would  result  in  pub- 
lic funds  being  thrown  at  private  companies.  This  is  not  just  privat- 
ization; it  is  profiteering  at  its  worst. 

This  legislation  is  based  on  three  fundamentally  mistaken  no- 
tions. The  first  is  that  the  private  sector  is  always  more  efficient, 
always  more  effective  and  always  more  reliable,  despite  several 
General  Accounting  Office  studies  to  the  contrary,  including  one 
from  1994,  which  surveyed  nine  different  reports  on  contracting  out 
and  found  that  savings  could  have  been  achieved  in  every  single 
case  if  the  work  had  been  kept  in-house. 

The  second  notion  is  that  Federal  employees  should  not  be  al- 
lowed to  compete  with  businesses  for  the  right  to  provide  the 
American  public  with  important  government  services,  even  though 
such  competitions  have  saved  billions  of  dollars  for  the  taxpayers, 
whether  the  services  are  ultimately  kept  in-house  or  contracted 
out.  Over  the  years,  the  0MB  Circular  A-76  competitive  process 
has  benefitted  taxpayers  with  billions  of  dollars  in  savings.  I  am 
proud  of  the  fact  that  these  competitions  have  shown  Federal  work- 
ers to  be  just  as  competitive  as  their  private-sector  counterparts  in 
terms  of  their  cost,  efficiency  and  overall  quality  of  performance. 

As  a  further  indicate  of  our  ability  to  compete,  it  should  be  noted 
that  under  the  present  system  Federal  employees  participating  as 
members  of  labor-management  teams  have  won  50  percent  of  the 
competitions  conducted  to  date.  All  this  demonstrates  that,  given 
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the  chance,  we  can  compete,  to  the  benefit  of  all  Americans  who 
rely  on  the  Federal  Government  and  pay  its  bills. 

Third  is  that  the  current  regulatory  framework  is  somehow  bi- 
ased against  the  private  sector,  even  though  Federal  service  con- 
tracting now  stands  at  an  all-time  high  of  $114  billion,  and  0MB 
Circular  A-76  has  been  revised  to  make  it  even  easier  for  business 
to  secure  Government  contracts. 

You  may  ask  how  we  can  support  those  provisions  in  the  Revised 
Supplement  which  appear  to  facilitate  the  conversion  of  Federal 
work  to  private-sector  performance.  Despite  its  imperfections,  we 
support  the  Revised  Supplement  precisely  because  it  ensures  con- 
sideration of  an  in-house  bid  as  a  competitive  option.  Additionally, 
the  Supplement  allows  work  to  beautiful  contracted  in  as  well  as 
contracted  out.  If  followed,  the  Supplement  will  require  agency 
managers  to  objectively  consider  the  full  costs,  benefits  and  con- 
sequences of  their  decisions. 

Finally,  the  Revised  Supplement  permits  and  encourages  em- 
ployee participation  in  the  decision-making  process,  provides  some 
improved  oversight  and  empowers  Federal  employees  to  participate 
in  the  creation  of  the  organizational  reforms  which  will  make  their 
agencies  more  efficient  and  more  effective. 

Are  we  entirely  happy  with  the  new  supplement?  Hardly.  From 
our  standpoint,  it  is  at  best  an  imperfect  solution  to  the  challenge 
of  determining  which  provider  should  perform  commercial  activi- 
ties. We  still  have  serious  reservations  about  the  new  provisions 
not  being  strong  enough  to  compel  Federal  agencies  to  comply  with 
the  letter  and  intent  of  the  Circular  and  its  Supplement.  However, 
in  saying  this,  we  acknowledge  that  it  is  a  vast  improvement  over 
its  predecessor,  and  we  urge  the  Committee  to  give  it  a  fair  chance 
to  be  implemented  before  discarding  it  in  favor  of  the  anti-competi- 
tive regime  proposed  by  S.  1724. 

It  must  be  noted  that  S.  1724  is  not  without  precedent.  Earlier 
this  year,  at  a  hearing  of  the  Senate  Defense  Appropriations  Sub- 
committee, Mr.  Chairman,  you  may  recall  that  we  discussed  the 
Pentagon's  unveiling  of  a  plan  to  privatize  the  nation's  mainte- 
nance depots,  using  an  agency-specific  approach  similar  to  that 
which  would  be  implemented  Government-wide  under  S.  1724. 

These  depots,  which  are  instrumental  to  America's  defense  readi- 
ness, would  have  been  relegated  to  last  sources  of  repair,  allowed 
to  compete  only  for  that  work  which  private  industry  cannot  or 
would  not  compete.  In  its  analysis  of  this  report,  GAO  emphasized 
that  the  Defense  Department's  plan  would  not  result  in  expected 
savings.  In  fact,  GAO  predicted  that  this  wholesale  privatization 
initiative  might  actually  result  in  greater  costs  to  the  taxpayers 
and  an  overall  degradation  in  the  readiness  of  our  armed  forces. 
Fortunately,  this  Congress,  thanks  to  a  bipartisan  coalition  of  Re- 
publicans and  Democrats,  rejected  the  proposal  to  privatize  in  a 
wholesale  fashion  the  nation's  depots. 

In  conclusion,  Mr.  Chairman,  I  urge  you  and  your  Committee  not 
to  support  the  legislation.  S.  1724  is  in  direct  opposition  to  the 
principle  of  full,  open  and  fair  public-private  competition.  Mr. 
Chairman,  you  have  often  heard  me  say  that  Fed  employees  are 
not  afraid  of  competition.  If  we  cannot  provide  the  services  better. 
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faster  and  cheaper  than  our  private-sector  competition,  then  we  do 
not  deserve  to  perform  the  work  in  the  first  place. 

We  ask  you  and  the  members  of  this  Committee  not  to  deny  us 
the  opportunity  and  dignity  of  competing.  Further,  do  not  deny  the 
Nation  or  its  taxpayers  the  documented  benefits  of  pubhc-private 
competition.  I  also  ask  your  Committee  to  give  the  recently-enacted 
Supplement  to  A-76  a  chance  to  work.  While  not  perfect  from  our 
perspective,  the  new  Supplement  to  A-76  is  an  important  step  for- 
ward both  in  terms  of  positive  reform  of  the  system  and  in  meeting 
the  challenge  of  providing  better-quality  service  to  the  taxpayers. 

Mr.  Chairman,  thank  you.  This  concludes  my  prepared  remarks. 
I  would  be  happy  to  address  any  questions  that  you  or  your  col- 
leagues on  the  Committee  may  have  for  me. 

Chairman  STEVENS.  Thank  you  very  much  for  your  testimony, 
Mr.  Sturdivant. 

Our  next  witness  is  Bert  Concklin.  Mr.  Concklin  is  the  president 
of  the  Professional  Services  Council.  Mr.  Concklin? 

TESTIMONY  OF  BERT  CONCKLIN,i  PRESIDENT, 
PROFESSIONAL  SERVICES  COUNCIL 

Mr.  Concklin.  Good  morning,  Mr.  Chairman.  On  behalf  of  the 
Professional  Services  Council,  I  would  like  to  thank  you  for  the  op- 
portunity to  comment  today  on  S.  1724,  the  Freedom  from  Govern- 
ment Competition  Act  of  1996,  and  on  unfair  government  competi- 
tion in  general. 

I  am  President  of  PSC,  a  national  trade  association  of  technology 
services  companies  that  represent  the  fastest  growing  sector  of  our 
nation's  economy:  the  professional  and  technical  services  industry. 
Our  sector's  products  are  ideas,  problem-solving  techniques  and 
systems  which  enhance  organizational  performance.  Primarily, 
these  services  are  applications  of  professional,  expert  and  special- 
ized knowledge  used  to  assist  government  and  private-sector  clients 
to  solve  operational,  technical,  and  management  problems.  PSC's 
members  include  firms  servicing  government  and  commercial  cus- 
tomers in  areas  such  as  defense,  space,  environment,  energy,  edu- 
cation, health,  international  development,  and  others. 

Members  use  research  and  development,  information  technology, 
program  design,  analysis  and  evaluation  and  social  science  tools  in 
assisting  their  clients  to  carry  out  programs.  This  significant  sec- 
tor, overall,  performs  more  than  $400  billion  in  services  in  the 
economy,  including  more  than  $100  billion  to  the  Federal  Govern- 
ment. 

The  issue  surrounding  this  hearing  today  is  extremely  timely  in 
light  of  the  trends  we  are  seeing  both  in  governments  and  among 
private  companies.  The  trend  to  outsourcing  rather  than  perform- 
ing non  core  business  functions  in  house  has  exploded  around  the 
world.  Looking  at  some  of  the  American  business  examples, 
Microsoft  has  outsourced  their  software  production  to  KAO 
Infosystems;  U.S.  Healthcare  contracted  with  Unisys  to  perform 
computer  processing  operations,  and  Gateway  Health  Plan  is  using 
Computer  Sciences  Corporation  to  process  managed  Medicaid 
Claims.  We  can  conclude  that  a  sea  change  is  occurring.  State, 
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local  and  foreign  governments  are  increasingly  outsourcing  non- 
core  functions  to  achieve  efficiency  and  conserve  limited  public  re- 
sources. 

The  mayor  of  Indianapolis,  Indiana  asked  the  question  why  is 
our  government  in  the  business  of  running  golf  courses?  And  the 
State  of  Idaho  asked  why  must  the  Government  process  the  paper- 
work for  Medicaid  checks?  The  answer  to  these  governments  was 
quickly  evident:  let's  compete  these  functions  among  companies 
with  an  ongoing  expertise  or  specialization,  and  let  us  keep  our 
State  employees  focused  on  duties  inappropriate  for  the  private  sec- 
tor to  perform.  The  same  holds  true  for  businesses. 

PSC  believes  that  this  outsourcing  trend  raises  fundamental 
questions  about  the  Federal  Government's  role  and  functions  in  de- 
livering needed  services  in  support  of  vital  missions.  With  so  many 
experiences  to  draw  upon,  the  privatization,  or  outsourcing,  issue 
deserves  the  careful  review  and  appropriate  action  that  this  Com- 
mittee is  providing.  PSC  applauds  Senator  Thomas  and  others  in 
Congress  for  proposing  legislation  such  as  S.  1724  that  would  cur- 
tail government  competition  with  the  private  sector  by  having  Fed- 
eral employees  conduct  only  operations  that  are  so  inherently  gov- 
ernmental that  the  public  interest  requires  production  or  perform- 
ance by  a  government  employee. 

Additional  support  for  the  themes  of  the  legislation  can  be  de- 
duced from  opinions  stated  in  the  Department  of  Defense  Roles  and 
Missions  Commission  Report,  the  Procurement  Roundtable  White 
Paper  and  the  Defense  Science  Board  Summer  Study,  due  out 
shortly.  Many  agree  that  this  legislation  will  fill  a  public  policy 
void  and  strengthen  efforts  over  a  period  of  time  to  strike  the  prop- 
er balance  between  public  resources  and  private  sector  capabilities. 
Additionally,  the  legislation  would  further  facilitate  efforts  to  right 
size  the  Federal  workforce,  achieve  significant  economic  efficiencies 
and  reform  Federal  management  systems  to  better  utilize  private 
resources.  With  the  current  pressures  on  Federal  spending,  it  is  es- 
sential that  we  rethink  the  appropriate  role  of  government  and 
come  up  with  ways  for  government  to  accomplish  program  goals  in 
the  most  efficient  manner. 

Despite  the  trends  in  the  commercial  marketplace  and  other  gov- 
ernments, the  actions  of  the  Federal  Government  frequently  have 
gone  in  the  opposite  direction.  In  an  effort  to  become  more  efficient 
and  respond  to  decreased  funding,  a  large  gray  area  has  arisen 
where  the  government  has  simply  expanded  its  in-house  services  or 
begun  competing  with  the  private  sector  in  traditional  private  sec- 
tor markets.  This  troubling  phenomenon  needs  serious  public  policy 
review  of  the  most  fundamental  questions  of  the  role  of  a  re- 
invented government  and  how  the  Government  can  efficiently  use 
the  existing  private-sector  capabilities. 

A  number  of  individual  experts  and  organizations  have  been 
evaluating  that  precise  question  and  have  provided  informative 
analyses.  One  notable  group  is  the  Procurement  Roundtable,  a  vol- 
unteer, nonprofit  organization  of  approximately  40  former  Federal 
acquisition  officials  dedicated  to  improving  the  Federal  process  of 
bu3dng  goods  and  services.  After  careful  analysis,  this  group  pre- 
pared a  white  paper  in  February  1995  on  the  issue  of  in-house  ver- 
sus private  sector  performance.  They  argued  that  if  agreement  can 
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be  reached  on  this  point,  then  it  follows  that  there  also  is  agree- 
ment that  the  burden  of  proof  for  retaining  or  establishing  the  ca- 
pability to  perform  a  function,  however  defined,  inherently  govern- 
mental or  not,  for  in-house  performance  always  rests  on  the  Fed- 
eral Government  and  must  be  challengeable  to  a  defined  arbiter 
under  criteria  and  timeframe  resolution.  I  submit  for  the  Record, 
Mr.  Chairman,  a  copy  of  the  White  Paper. 

Unfair  government  competition  comes  in  many  forms.  I  will  focus 
on  four  areas:  Expansion  of  in-house  services;  direct  competition 
between  the  public  and  private  sectors;  franchising  schemes;  and 
federally-funded  research  and  development  centers. 

To  date,  the  experiences  of  our  members  have  not  shown  a  log- 
ical balance  of  public  and  private  resources,  but  rather,  as  Federal 
budgets  have  decreased,  work  which  was  previously  contracted  out 
is  now  being  performed  in-house.  The  rise  of  an  entrepreneurial 
government  is  becoming  the  norm  as  they  unapologetically  look  for 
revenue  generation  through  various  creative  means.  As  an  exam- 
ple, the  Environmental  Protection  Agency  and  the  Department  of 
Energy  requested  and  were  granted  for  fiscal  year  1994  over  1000 
new  Federal  employee  positions.  Those  positions  were  to  be  filled 
by  converting  private  sector  contractor  jobs  into  in-house  civil  serv- 
ice positions.  Imagine  our  surprise  to  see  positions  such  as  boat 
driving  and  rat  cage  cleaning  being  turned  into  civil  service  duties 
and  the  company  employees  performing  those  duties  being  hired 
away  from  the  private  sector  in  order  to  keep  their  job. 

This  example  illustrates  a  trend  within  the  government  that 
must  be  reversed.  This  instance  is  not  isolated.  Around  the  govern- 
ment, fewer  dollars  creates  a  greater  need  to  fund  the  internal  in- 
frastructure before  funding  the  contract  activities  that  support  pro- 
grams. Additionally,  interagency  performance  of  services  is  a  strat- 
egy being  relied  on  by  the  Federal  sector  to  preserve  civil  service 
jobs.  These  agencies  perform  administrative  support  services  and 
then  charge  the  user  agency  a  fee  in  order  to  generate  additional 
revenues.  The  unseen  cost  to  the  Government  is  the  loss  of  quality 
and  efficiency  previously  gained  by  conducting  competitions  for 
these  services  among  qualified  companies.  When  work  is  retained 
in-house,  there  is  no  standard  process  for  determining  value  or 
quality  as  there  is  with  a  contract  with  a  private  sector  company. 

In  addition  to  expanding  in-house  services  in  an  uncompetitive 
manner  as  described  above,  agencies  also  are  directly  competing 
against  private  sector  businesses.  By  requiring  cost  comparisons, 
0MB  Circular  A-76  supposedly  governs  public-private  competi- 
tions. This  type  of  cost  comparison  methodology  has  been  the  sub- 
ject of  long  and  complex  debates  in  the  public  sector  and  private 
contracting  communities  without  resolution.  At  this  point  in  time, 
cost  comparison  studies  have  yet  to  show  any  serious  professional 
credibility  as  a  primary  mechanism  for  determining  whether  or  not 
to  contract  out  appropriate  work  requirements  of  Federal  agencies. 
Rather,  their  use  contributes  to  a  nonproductive  political  debate 
that  ignores  the  fundamental  quality  and  value  considerations  that 
should  govern  balancing  public  and  private-sector  resources. 

The  arguments  against  cost  comparisons  are  many,  but  we  will 
focus  on  two  major  flaws.  A  cost  comparison  focuses  primarily  on 
price,  while  it  ignores  a  best  value  or  quality  comparison.  With 
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positive  results,  Federal  acquisition  policy  for  services  has  moved 
toward  best  value  as  the  selection  method  and  away  from  lowest 
cost.  Factors  like  technical  capability,  past  performance,  and  cost 
realism  dominate  the  Government's  decisions  when  selecting  a 
service  contractor.  Until  the  Government  can  be  evaluated  by  the 
same  quality  factors  used  to  select  a  company  in  a  typical  Federal 
procurement,  the  low-cost  comparison  competitions  should  not  be 
used. 

Also,  the  methodology  contained  in  both  Circular  A-76  and  other 
cost  comparison  manuals  is  deeply  flawed.  A  level  playing  field  is 
not  afforded  due  to  major  differences  in  public  and  private  sector 
accounting  structures,  work  organization,  and  budgeting  processes. 
In  Federal  cost  comparisons,  the  Government's  total  costs  are  not 
fully  allocated  as  is  required  by  law  in  the  private  sector.  With  this 
cost  disparity,  the  private  sector  is  put  at  a  clear  disadvantage 
when  a  comparison  is  undertaken.  Until  the  Government  can  cap- 
ture its  total  costs  in  a  cost  comparison,  the  methodology  should  be 
avoided. 

To  illustrate  further  the  growing  entrepreneurial  nature  of  the 
Government,  we  need  only  look  at  the  so-called  franchising  initia- 
tive. In  parallel  with  the  implementation  of  the  National  Perform- 
ance Review,  Congress  rightly  believed  it  had  a  mandate  to  reduce 
the  size  of  government  even  as  it  improved  operations  and  the  re- 
sponsiveness of  government  in  serving  the  public.  This  new  empha- 
sis encouraged  government  to  act  more  like  business.  Under  the 
Government  Management  Reform  Act  of  1994,  a  pilot  program  was 
established  to  permit  entrepreneurial  government  organizations, 
called  Franchise  Funds,  to  pursue  business  with  other  government 
agencies  including  Federal,  State  and  local.  These  Franchise  Funds 
are  exempt  from  civil  service  obligations  and  any  Federal  acquisi- 
tion regulations. 

Although  established  for  the  laudable  goal  of  improving  Govern- 
ment efficiency  through  competition,  the  unproven  scheme  avoids 
the  central  issue  of  upgrading  an  agency's  organizational  perform- 
ance. In  theory  this  may  sound  like  a  good  idea,  but  there  is  a 
problem.  These  markets  are  already  served  capably  by  the  private 
sector.  This  poaching  by  the  government  to  perform  non-inherently 
governmental  functions  is  contrary  to  what  is  an  appropriate  Fed- 
eral role.  The  fundamental  question  once  again  needs  to  be  asked: 
Are  the  functions  being  performed  by  the  franchising  entity  appro- 
priate inherently  governmental  functions,  or  are  they  an  expansion 
into  the  markets  of  capable  private  sector  firms?  PSC  asserts  that 
it  is  bad  public  policy  to  create  the  type  of  entrepreneurial  govern- 
ment which  directly  competes  for  commercial  services  rather  than 
inherently  governmental  functions. 

In  addition,  there  is  a  subtle  but  equally  important  reason  why 
the  Government  should  not  be  engaging  in  entrepreneurial  activity. 
The  government  work  force  should  be  singularly  focused  on  carry- 
ing out  the  functions  needed  to  fulfill  its  various  agency  missions. 
Setting  up  a  separate,  parallel,  entrepreneurial  franchise  environ- 
ment inherently  divides  and  dilutes  organizational  performance. 
Carried  to  its  logical  limit,  we  end  up  with  one  category  of  Federal 
workers  who  perform  the  work  of  their  agency  and  another  cat- 
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egory  of  Federal  workers  who  try  to  find  new  work  to  sustain  their 
Federal  employment,  despite  their  agency's  need  to  rightsize. 

A  final  example  of  Government  competition  can  be  seen  in  the 
arena  of  federally-funded  research.  Over  the  decades,  federally- 
Funded  Research  and  Development  Centers  (FFRDCs),  which  in- 
clude the  Department  of  Energy's  national  labs,  have  expanded  be- 
yond their  original  scope  and  mission,  infringing  on  the  competitive 
private  sector's  role.  PSC  has  historically  promoted  the  proper 
usage  of  the  FFRDCs  for  basic  research  only  and  not  areas  of  ap- 
plied science,  where  a  competitive  private  sector  capability  exists. 
In  the  case  of  the  Department  of  Defense's  11  FFRDCs,  these  non- 
profit entities  are  appropriated  about  $1.1  billion  each  year  to  per- 
form functions  for  their  Government  sponsors  without  having  to 
compete  for  the  work.  For  many,  the  trend  for  more  than  a  decade 
has  been  one  of  expansion  within  DOD,  other  Government  agencies 
and  even  movement  into  State  and  local  government  work,  displac- 
ing private  sector  contractors  from  market  niches  which  they 
earned  through  competition. 

With  Congress'  effective  oversight  and  leadership,  the  expansion 
with  appropriated  funds  of  the  DOD  FFRDCs  has  been  contained 
recently,  but  budget  cuts  continue  to  accelerate  these  organization 
to  find  funding  from  work  outside  their  immediate  sponsor.  At  the 
same  time,  serious  policy  attention  needs  to  be  given  to  the  DOE 
labs,  which  have  remained  unchecked  by  Congressional  policy. 

In  each  of  the  areas  outlined,  PSC  offers  these  policy  rec- 
ommendations: 

Passage  of  the  Thomas  Bill.  Passage  of  the  Thomas  Bill  will  pro- 
vide the  statutory  base  needed  to  enforce  a  proper  role  for  the  Gov- 
ernment. Without  a  law  on  the  books  and  an  imperative  for  Fed- 
eral managers  to  use  the  private  sector  unless  functions  are  inher- 
ently governmental,  there  is  little  incentive  for  Federal  employees 
to  make  decisions  to  contract  out  instead  of  performing  in-house. 
This  is  the  single  most  critical  factor  for  increased  usage  of  the  pri- 
vate sector. 

Block  In-house  Conversions:  Congress  should  direct  the  Office  of 
Management  and  Budget  to  be  vigilant  in  not  allowing  the 
insourcing  of  contracts  performed  appropriately  by  the  private  sec- 
tor. A  process  should  be  developed  by  the  agencies  to  deter  this  un- 
competitive movement,  including  providing  a  forum  for  the  private 
sector  to  challenge  a  decision  to  perform  non-inherently  govern- 
mental functions  within  the  Government. 

Cease  Public-Private  Competitions:  Congress  should  intervene 
and  pass  legislation  that  outlaws  public-private  competitions.  In 
the  interim,  the  Government  should  take  measures  to  develop  a 
reasonable  public-private  comparison  model  which  emphasizes  best 
value  and  radically  simplifies  A-76. 

Contain  Franchise  Program:  Policy  is  needed  to  ensure  contain- 
ment of  these  new  government  entities  including  forbidding  per- 
formance of  these  franchises  outside  of  the  Federal  Government 
and  commissioning  an  independent  group  to  benchmark  the  fran- 
chise services  with  private  sector  standards  in  order  to  evaluate 
the  effectiveness  of  the  pilot  programs. 

Halt  Expansion  by  FFRDCs:  In  order  to  halt  the  inappropriate 
expansion  of  FFRDCs  within  government  and  into  the  commercial 
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marketplace,  continued  aggressive  oversight  by  Congress  is  needed. 
Recent  efforts  by  Congress  to  contain  and  challenge  the  expansion 
of  DOD  FFRDC's  have  been  and  should  continue  with  a  major  em- 
phasis on  privatizing  FERDC's  as  soon  as  possible. 

Mr.  Chairman,  we  again  commend  you  for  your  leadership  in  ad- 
dressing this  vital  issue.  We  stand  ready  to  support  passage  and 
implementation  of  S.  1724.  Thank  you  very  much,  and  I'll  be 
pleased  to  answer  any  questions  you  may  have. 

Chairman  Stevens.  That  will  conclude  our  hearing  this  morning. 
Unfortunately,  we  have  already  overrun  our  11:30  time  limit,  and 
there  will  not  be  time  for  questions  for  this  panel.  We  may  submit 
some  in  writing  at  a  later  time.  The  hearing  is  adjourned. 

[Whereupon,  at  11:52  a.m.,  the  Committee  was  adjourned.] 
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S.  1724 


To  require  that  the  Federal  Government  procure  from  the  private  sector 
the  goods  and  services  necessary  for  the  operations  and  management 
of  certain  Government  agencies,  and  for  other  purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

May  2,  1996 

Mr.  Thomas  introduced  the  following  bill;  which  was  read  twice  and  referred 

to  the  Committee  on  Governmental  Affairs 


A  BILL 

To  require  that  the  Federal  Government  procure  from  the 
private  sector  the  goods  and  services  necessary  for  the 
operations  and  management  of  certain  Government  agen- 
cies, and  for  other  purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Freedom  from  Govern- 

5  ment  Competition  Act  of  1996". 

6  SEC.  2.  FINDINGS. 

7  Congress  finds  and  declares  that — 
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1  (1)  private  sector  business  concerns,  which  are 

2  free  to  respond  to  the  private  or  pubhc  demands  of 

3  the    marketplace,    constitute    the    strength    of   the 

4  American  economic  system; 

5  (2)  competitive  private  enterprises  are  the  most 

6  productive,  efficient,  and  effective  sources  of  goods 

7  and  services; 

8  (3)    Government   competition  with   the   private 

9  sector  of  the  economy  is  detrimental  to  the  American 

10  economic  system; 

11  (4)    Government   competition  with   the   private 

12  sector  of  the  economy  is  at  an  unacceptably  high 

13  level,  both  in  scope  and  in  dollar  volume; 

14  (5)   current  law  and  pohcy  have  failed  to  ad- 

15  dress  adequately  the  problem  of  Government  com- 

16  petition  with  the  private  sector  of  the  eeonomj';  and 

17  (6)  it  is  in  the  pubhc  interest  that  the  Govem- 

18  ment  estabhsh  a  consistent  pohcy  to  rely  on  the  pri- 

19  vate   sector  of  the  economy  to  provide   goods   and 

20  services  necessary  for  or  beneficial  to  the  operation 

21  and   management  of  Government   agencies   and  to 

22  avoid  Government  competition  with  the  private  sec- 

23  tor  of  the  economy. 
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1  SEC.  3.  PROCUREMENT  FROM  PRIVATE  SOURCES. 

2  (a)    General    Rule. -^Notwithstanding   any   other 

3  provision  of  law,  except  as  provided  in  subsection  (b),  each 

4  agency  shall  obtain  all  goods  and  services  necessary  for 

5  or  beneficial  to  the  accomphshment  of  its  authorized  func- 

6  tions  by  procurement  from  private  sources. 

7  (b)  Exceptions. — Subsection  (a)  does  not  apply  to 

8  the  following  goods  and  services  required  by  an  agency: 

9  (1)  Goods  or  services  that  are  required  by  a  law 

10  enacted  after  the  date  of  the  enactment  of  this  Act 

11  to  be  produced  or  performed,   respectively,  by  the 

12  agency. 

13  (2)  Any  goods  or  services  for  which  the  head  of 

14  the  agency  determines  and  certifies  to  Congress  in 

15  accordance  with  regulations  promulgated  by  the  Di- 

16  rector   of  the   Office   of  Management   and   Budget 

17  that— 

18  (A)  it  is  necessary  in  the  interests  of  na- 

19  tional   security  that  the   Government  produce, 

20  manufacture,  or  provide  the  goods  or  services; 

21  (B)  the  goods  or  services  are  so  inherently 

22  governmental  in  nature  that  it  is  in  the  pubUc 

23  interest  to  require  production  or  performance, 

24  respectively,  by  Government  employees;  or 
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1  (C)  commercial  practices  are  not  sufficient 

2  to  satisfy  unique  requirements  of  the  agency  for 

3  the  goods  or  services. 

4  SEC.  4.  PROCUREMENTS  FROM  STATE  AND  LOCAL  GOVERN- 

5  MENTS. 

6  In  any  case  in  which  the  head  of  an  agency  deter- 

7  mines  that  goods  or  services  required  by  the  agency  are 

8  so  inherently  governmental  in  nature  that  it  is  in  the  pub- 

9  lie  interest  to  require  production  or  performance,  respec- 

10  tively,  by  Government  employees,  the  head  of  the  agency 

11  shall  determine  whether  the  requirements  of  the  agency 

12  for  such  goods  or  services  can  be  satisfied  by  a  State  or 

13  local  government  and,  if  so,  shall  attempt  to  procure  the 

1 4  goods  or  services  from  that  source. 

1 5  SEC.  5.  ADMINISTRATIVE  PROVISIONS. 

16  (a)  Regulations. — 

17  (1)  In  general. — The  Director  of  the  Office  of 

18  Management  and  Budget  shall  promulgate  such  reg- 

19  ulations  as  the  Director  considers  necessary  to  carry 

20  out  sections  3  and  4. 

21  (2)  Emphasis  on  procurement  from  pri- 

22  VATE    SOURCES. — The   regulations    shall    emphasize 

23  the  preference  set  forth  in  section  3  for  procuring 

24  goods  and  services  from  private  sources. 


•S  1724  IS 


47 


5 

1  (b)  Oversight. — The  Director  of  the  Office  of  Man- 

2  agement  and  Budget  and  the  heads  of  agencies  shall  vigor- 

3  ously  monitor  the  comphance  of  agencies  with  the  require- 

4  ments  of  this  Act  and  report  to  Congress  any  significant 

5  failure  of  an  agency  to  comply  with  any  such  requirement. 

6  SEC.  6.  STUDY  AND  REPORT. 

7  (a)  Study. — The  Director  of  the  Office  of  Manage- 

8  ment  and  Budget  shall  carry  out  a  study  to  identify  aU 

9  activities  of  agencies  that  are  inconsistent  with  the  re- 

10  quirements  of  section  3. 

1 1  (b)  Report. — 

12  (1)  Requirement. — The  Director  shall  trans- 

13  mit  a  report  on  the  study  to  Congress  within  one 

14  year  after  the  date  of  enactment  of  this  Act. 

15  (2)  Content. — The  report  shall  include  a  hst 

16  of  all  procurement  activities  identified  by  the  study 

17  and  a  schedule  for  the  transfer  of  such  activities  to 

18  the  private  sector  of  the  economy.  The  schedule  in- 

19  eluded  in  the  report  shall  provide  for  the  completion 

20  of  the  transfer  within  five  years  after  the  date  on 

21  which  such  report  is  transmitted  to  Congress. 

22  (c)    Coordination    With    Comptroller    Gen- 

23  eral. — The  Director — 

24  (1)  shall  coordinate  the  study  under  subsection 

25  (a)  and  the  preparation  and  transmittal  of  the  re- 
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1  port  under  subsection  (b)  with  the  ComptroUer  Gen- 

2  eral  of  the  United  States;  and 

3  (2)   in  preparing  the   stud}',   shaU  obtam  rep- 

4  resentative  views  of  the  private  sector. 

5  SEC.  7.  DEFINITIONS. 

6  (a)  Agency. — As  used  in  this  Act,  the  term  "agency" 

7  means — 

8  (1)  an  executive  department  as  defined  by  sec- 

9  tion  101  of  title  5,  United  States  Code; 

10  (2)  a  mihtary  department  as  defined  by  section 

11  102  of  such  title;  and 

12  (3)  an  independent  estabhshment  as  defined  by 

13  section  104(1)  of  such  title. 

14  (b)    IXHEREXTLY    GOVERNMENTAL    SERVaCES. — (1) 

15  For  the  purposes  of  section  3(b)(2)(B),  services  constitut- 

16  ing  the  performance  of  an  inherently  governmental  func- 

17  tion  shall  be  considered  inherently  governmental  services. 

18  (2) (A)  For  the  purposes  of  paragraph  (1),  a  function 

19  shall  be  considered  an  inherently  governmental  function 

20  if  the  function  is  so  intimately  related  to  the  public  inter- 

21  est  as  to  mandate  performance  by  Government  employees. 

22  Such  functions  include  activities  that  require  either  the  ex- 

23  ercise  of  discretion  in  applying  Government  authority  or 

24  the  making  of  value  judgments  in  making  decisions  for 

25  the  Government,  including  judgments  relating  to  monetarj' 
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1  transactions  and  entitlements.  An  inherently  governmental 

2  function  involves,  among  other  things,  the  interpretation 

3  and  execution  of  the  laws  of  the  United  States  so  as  to — 

4  (i)  bind  the  United  States  to  take  or  not  to  take 

5  some  action  by  contract,  pohcy,  regulation,  author- 

6  i2ation,  order,  or  otherwise; 

7  (ii)    determine,    protect,    and   advance   its   eco- 

8  nomic,  pohtical,  territorial,  property,  or  other  inter- 

9  ests  by  military'  or  diplomatic  action,  civil  or  crimi- 

10  nal  judicial  proceedings,   contract  management,   or 

1 1  otherwise; 

12  (iii)  signiJBcantly  affect  the  Ufe,  liberty,  or  prop- 

13  erty  of  private  persons; 

14  (iv)  commission,  appoint,  direct,  or  control  offi- 

15  cers  or  employees  of  the  United  States;  or 

16  (v)  exert  ultimate  control  over  the  acquisition, 

17  use,  or  disposition  of  the  property,  real  or  personal, 

18  tangible  or  intangible,  of  the  United  States,  includ- 

19  ing  the  control  or  disbursement  of  appropriated  and 

20  other  Federal  funds. 

21  (B)  For  the  purposes  of  paragraph  (1),  inherently 

22  governmental  functions  do  not  normaUy  include — 

23  (i)  gathering  information  for  or  providing  ad- 

24  vice,  opinions,  recommendations,  or  ideas  to  Govern- 

25  ment  officials;  or 
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1  (ii)  any  function  that  is  primarily  ministerial  or 

2  internal  in  nature  (such  as  building  securit}',  mail 

3  operations,  operation  of  cafeterias,  housekeeping,  fa- 

4  cilities  operations  and  maintenance,  warehouse  oper- 

5  ations,   motor  vehicle  fleet  management  and  oper- 

6  ations,  or  other  routine  electrical  or  mechanical  serv- 

7  ices). 

O 
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STATEMENT  OF  SENATOR  CRAIG  THOMAS 

SENATE  COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 

SEPTEMBER  19,  1996 


Mr.  Chairman,  members  of  the  Committee,  I  thank  you  for  the  opportunity  to  testify  before 
you  today  regarding  the  important  issue  of  direct  federal  government  competition  with  the 
private  sector.    As  the  sponsor  of  S.  1724,  the  "Freedom  from  Government  Competition  Act" 
I  am  pleased  we  will  explore  this  problem  and  its  possible  solutions. 

The  concept  that  the  federal  government  shouldn't  compete  with  its  citizens  is  not  a  new  idea. 
For  40  years,  it  has  been  the  administrative  polic>  of  the  federal  government  to  procure  goods 
and  services  from  the  private  sector  whenever  possible.  Unfortunately,  this  policy  has  been 
ignored.  The  most  important  point  1  want  to  make  today  is  that  legislation  is  needed  to  address 
this  problem  because  40  years  of  administrative  solutions  has  failed  miserably.  Without  a 
legislative  solution,  federal  government  competition  with  the  private  sector  will  continue 
unchallenged  and  become  worse. 

Today,  goods  and  services  that  could  be  better  delivered  by  the  private  sector  are  being 
provided  by  federal  bureaucrats  at  the  taxpayers'  expense.    Some  examples  of  the  commercial 
activities  of  the  federal  government  include:  laboratory  and  testing  services,  janitorial  services, 
engineering  services,  printing  services,  and  map-making  and  surveying.    In  fact,  several  recent 
studies  estimate  that  the  federal  government  could  save  as  much  as  $5-$9  billion  per  year 
through  increased  outsourcing.    This  competition  stifles  growth  in  private  industry  and  erodes 
the  tax  base  by  securing  work  that  would  othenvise  be  accomplished  by  tax  paying  firms. 
The  resources  now  expended  to  support  the  federal  establishment  could  be  allocated  for  more 
pressing  national  priorities,  especially  deficit  reduction. 

Today,  when  a  government  agency  chooses  to  provide  a  good  or  service  for  itself  or  another 
government  agency,  regardless  of  cost,  that  is  readily  available  in  the  private  sector,  businesses 
have  no  avenue  to  appeal  these  decisions.  OMB  has  no  authority  to  order  a  cost  comparison 
with  the  private  sector.  Essentially,  the  fox  is  in  charge  of  the  hen  house.  Businesses  must  go  to 
the  agency  that  denied  them  the  work  in  the  first  place  --  the  agency  is  prosecutor,  judge  and 
jury.  My  bill  provides  a  balanced  process  where  both  sides  can  follow  established  criteria  and 
procedures  to  determine  where  the  good  or  service  should  be  procured  from.  This  committee  has 
done  a  good  job  in  the  past  in  reforming  procurement  laws  and  providing  businesses 
opportunities  to  air  their  grievances.  However,  direct  federal  government  competition  with  the 
private  sector  is  one  area  where  an  effective  protest  process  is  lacking. 

Not  only  do  federal  agencies  provide  goods  and  services  for  themselves,  they  have  become 
entrepreneurial  and  have  created  a  "shadow  economy"  by  providing  these  goods  and  services 
to  other  federal  agencies.    Last  week,  I  offered  an  amendment  to  the  Treasury/Postal 
Appropriations  bill  regarding  Interservice  Support  Agreements  (ISSAs).    The  Office  of 
Management  and  Budget  (OMB)  recently  changed  the  40  year  old  policy  regarding  these 
agreements  and  intends  to  exempt  all  existing  ISSAs  on  October  1,  1997,  from  legitimate  cost 
comparison  requirements.    This  change  permits  a  federal  agency  to  provide  commercially 
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available  goods  and  services  to  another  agency  without  first  soliciting  the  private  sector  or 
performing  a  cost  analysis  to  see  if  its  services  are  more  cost  effective  than  private  industry. 


In  addition,  the  new  OMB  policy  is  in  direct  violation  of  the  "Economy  Act"  (31  U.S.C. 
1535).    The  law  states  that  an  agency  can  obtain  goods  or  services  from  another  agency  if  the 
"goods  or  services  cannot  be  provided  by  contract  as  conveniently  or  cheaply  by  a 
commercial  enterprise."   Clearly,  exempting  ISSAs  from  cost  comparison  requirements 
contradicts  the  intent  of  this  act. 

My  amendment  had  two  requirements  —  a  cost  comparison  with  the  private  sector  and  the 
establishment  of  benchmarks  before  any  federal  agency  can  provide  any  other  federal  ager.c> 
a  commercially  available  good  or  service.    It  makes  OMB's  new  policy  consistent  with  the 
cost  comparison  requirements  of  the  "Economy  Act"  and  for  the  first  time,  codifies  the 
concept  of  Interservice  Support  Agreements.     Writing  this  requirement  into  law  would  en.~_-e 
the  policy  is  enforceable.    In  addition,  the  Thomas  amendment  was  modified  to  specificalh 
exempt  national  emergencies  from  the  amendment's  requirements.    I  feel  that  the  existing 
provisions  of  OMB  Circular  A-76  adequately  address  these  concerns.    Howe\'er,  to  further 
quell  these  fears,  1  was  willing  add  that  provision  to  the  Thomas  amendment. 

The  benchmarking  requirement  in  my  amendment  ensures  that  federal  agencies  clearly  defiie 
what  goods  or  services  they  expect  to  receive  and  how  much  they  expect  to  pay  for  it.    I 
don't  think  this  is  an  unreasonable  task  to  require  of  agencies  —  the  private  sector  does  it  ir.d 
the  federal  government  should  do  it.    In  addition,  this  requirement  should  not  be  burdenson:e 
because  it  already  exists  in  a  variety  of  recently  enacted  procurement  laws. 

The  Thomas  amendment  passed  the  Senate  on  a  bipartisan  vote  of  59-39.    The  bonom  line 
on  my  amendment  is  that  before  an  agency  makes  these  agreements,  it  should  check  to  see  if 
the  private  sector  can  do  it  cheaper  and  more  effectively  and  then  conduct  some  o\  ersight  '.o 
make  sure  it  gets  what  its  paying  for.    This  is  basic  common  sense,  but  unfortunately,  it 
seems  common  sense  needs  to  be  written  into  law  before  it  is  followed. 

To  remedy  the  broader  problem  of  government  competition  with  the  private,  I  recenth- 
introduced  S.  1 724,  the  "Freedom  from  Government  Competition  Act."  Senators  Simpson, 
Craig,  Kyi,  Shelby,  Gorton  and  Cocliran  have  cosponsored  the  bill.  It  establishes  a  process  b> 
which  the  Office  of  Management  and  Budget  (OMB)  will  identify  government  activities  that  are 
commercial  in  nature  (which  it  has  never  done)  and  implement  a  plan  to  contract  those  activities 
to  the  private  sector  during  a  five  year  period.  This  measure  is  nearly  identical  to  a  proposal 
introduced  in  the  early  1980's  by  then-Senator  Warren  Rudman  (R-NH). 

In  addition,  S.  1724  is  similar  to  legislation  that  was  proposed  in  1955  regarding  this  exact  same 
matter.  Faced  with  enactment  of  this  legislation,  the  Eisenhower  Administration  issued  what 
was  the  precursor  to  OMB  Circular  A-76.  The  policy  prohibited  agencies  from  carrying  out  an> 
commercial  activities  which  could  be  provided  by  the  private  sector.  Today,  over  four  decades 
later,  the  Senate  Governmental  Affairs  Committee  is  holding  a  hearing  on  direct  federal 
government  competition  with  the  private  sector,  a  problem  far  worse  today  than  it  was  in  1955. 
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My  bill  merely  codifies  what  has  been  the  federal  policy  for  over  40  years,  but  wasn't 
enforced.    Reasonable  people  can  disagree  about  how  this  bill  is  structured  and  what  the  rules 
will  be  for  increased  contracting  out.    But  what  everyone  should  agree  on  is  the  fundamental 
concept  that  Congress  needs  to  act  on  the  issue  of  direct  federal  government  competition  with 
the  private  sector. 

Let  me  be  clear  about  the  intent  of  this  legislation.    1  am  deeply  concerned  about 
commercially  available  goods  and  services  that  are  being  produced  by  the  federal 
government  in  competition  with  private  industry.  It  is  not  my  intention  to  unnecessarily  cut 
government  or  eliminate  federal  employees'  jobs.    For  example,  the  bill  allows  OMB  to 
provide  a  waiver  from  procuring  from  the  private  sector  (which  also  exists  under  OMB 
Circular  A-76)  under  any  of  the  following  conditions:  threats  to  national  security,  functions 
are  inherently  governmental,  and  the  commercial  sector  can't  satisfy  an  unique  requirement. 

This  issue  is  a  major  concern  for  our  nation's  small  businesses.    In  fact,  the  most  recent 
White  House  Conference  on  Small  Business  ranked  the  problem  of  unfair  government 
competition  as  one  of  its  top  legislative  priorities.    This  proposal  will  not  only  help  create 
private  sector  jobs  and  opportunities  for  small  businesses  but  it  will  also  save  taxpayers' 
money.    The  Department  of  Defense  reports  that  the  Armed  Forces  have  been  saving  $1.5 
billion  a  year  —    a  31  percent  reduction  --  from  out-sourcing  and  public-private  competitions 
for  maintenance  and  other  functions.    It  is  time  to  build  on  these  successful  experiments  and 
recognize  the  benefits  of  relying  on  the  free  enterprise  system  to  assist  in  delivering  those 
government  services  that  can  be  performed  at  higher  quality  and  lower  cost  than  the  federal 
bureaucracy  can  produce  them. 

S.  1724  will  create  private  sector  jobs,  help  small  businesses,  make  the  federal  government 
more  efficient,  and  save  taxpayers'  money.    I  am  encouraged  by  this  hearing  and  look 
forward  to  working  with  Chairman  Stevens,  Ranking  Member  Glenn  and  members  of  this 
committee  to  enact  this  common  sense,  good  government  solution. 
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OF 

JOHN  KOSKINEN 

DEPUTY  DIRECTOR  FOR  MANAGEMENT 

OFFICE  OF  MANAGEMENT  AND  BUDGET 

BEFORE  THE 
SENATE  COMMITTEE  ON  GOVERNMENTAL  AFFAIRS 

REGARDING 

"THE  FREEDOM  FROM  GOVERNMENT  COMPETITION  ACT"  (S.1724) 

SEPTEMBER  19,  1996 


INTRODUCTION 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  you  today  after  my 
schedule  made  it  impossible  for  me  to  appear  at  your  earlier  hearing  on  the  subject  of  how 
the  Federal  Government  should  obtain  commercial  services.  My  testimony  today  will 
address  two  legislative  proposals  to  increase  the  Government's  reliance  on  the  private 
sector  and  their  relationship  to  the  recently  issued  OMB  Circular  A-76  Revised 
Supplemental  Handbook. 

"The  Freedom  from  Government  Competition  Act  of  1996  (S.1724),"  would  replace 
a  40-year  administrative  policy  of  relying  on  competition,  in  the  provision  of  commercial 
goods  and  services,  with  a  statutory  requirement  to  convert  all  such  work  directly  to  the 
private  sector.  S.1724  requires  the  Office  of  Management  and  Budget  (OMB)  to  develop  a 
Government-wide  inventory  of  all  commercial  support  functions  performed  by  Federal 
employees  and  a  five-year  schedule  for  the  conversion  of  such  work  to  contract 
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performance.  The  Act  prohibits  the  Government  from  conducting  cost  comparisons  or 
other  financial  analyses  to  determine  who  can  perform  a  function  at  the  least  cost  to  the 
taxpayer  and  makes  no  provision  to  alleviate  the  adverse  impacts  on  the  large  number  of 
existing  Federal  employees  affected  by  this  legislation. 

In  a  similar  vein,  the  Senate  recently  passed  Senator  Thomas'  amendment  to  the 
Senate's  Fiscal  Year  1997  "Treasury,  Postal  and  General  Government  Appropriations  Act" 
(Amendment  5224/Section  646).  This  amendment,  passed  without  any  hearings  or 
opportunity  for  public  comment,  requires  agencies  to  conduct  cost  comparisons  between 
the  provision  of  services  by  one  agency  to  another  and  the  provision  of  services  through 
the  private  sector.  While  the  Administration  has  supported  and  actively  encouraged 
competition  in  the  performance  of  commercial  work,  the  amendment  prohibits  OMB  or 
any  other  agency  from  issuing  any  regulation,  policy  or  other  authorization  that  would 
permit  an  agency  to  perform  any  reimbursable  work  for  another  agency,  unless  that  work 
was  related  to  a  National  emergency,  until  those  cost  comparisons  are  completed. 

We  are  opposed  to  both  of  these  approaches  to  the  question  of  who  should  perform 
commercial  sen  ices.  In  the  short  term,  both  S.1724  and  the  Thomas  Amendment  would 
severely  impair  the  Government's  ability  to  perform  its  responsibilities.  Tens  or  even 
hundreds  of  thousands  of  civilian  and  military  employees  would  be  adversely  affected, 
without  any  assurance  that  work  will  be  performed  with  the  same  quality  or  at  lower  cost. 
The  costs  of  these  disruptions  to  ongoing  service  requirements,  our  efforts  to  build 
flexibility  and  accountability  in  the  performance  of  work,  our  ability  to  train  individuals  to 
administer  new  contracts,  our  position  as  a  good  employer  and  the  related  employee 
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severance  costs  that  would  be  placed  upon  current  agency  budgets,  should  not  be 
underestimated. 

EXISTING  RELIANCE  ON  THE  PRIVATE  SECTOR 

While  we  oppose  these  bills,  let  me  make  it  clear  that  this  Administration  supports 
using  the  private  sector  to  provide  commercial  services  when  that  is  cost  effective.  The 
Federal  Government  has  always  outsourced  a  vast  array  of  products  and  services  to  the 
private  sector  and  expects  to  continue  that  policy.  In  1995,  the  Federal  Government  spent 
over  SI  14  billion  on  service  contracts,  including  common  administrative  support  services 
such  as  custodial,  warehousing,  buildings  maintenance,  transportation  and  computer 
support  services.  We  also  contract  for  highly  technical  service  requirements  such  as 
architectural  design,  financial,  scientiflc  and  research  and  development  services. 
Outsourcing  is  expected  to  continue  to  grow  as  agencies  redesign  their  approaches  to 
mission  accomplishment,  incorporate  new  technologies  and  as  we  move  to  a  balanced 
budget.  Indeed,  every  Administration  since  1955  has  endorsed  the  principle  of  a  general 
reliance  on  the  private  sector  for  the  provision  of  commercial  goods  and  services,  when  that 
is  the  cost  effective  way  to  proceett.  The  question  here  is  not  whether  the  private  sector 
should  provide  additional  levels  of  support,  but  rather,  what  additional  opportunities  exist 
for  justifiably  converting  work  to  or  from  in  house  or  contract  performance  to  save 
taxpayers'  money.  Current  budget  restrictions  and  the  other  influences  of  downsizing  are 
forcing  agencies  to  reconsider  their  business  lines  and  whether  or  not  their  existing  mix  of 
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in  bouse  and  contract  resources  is  appropriate.  This  policy  is  sound  and  this 
Administration  has  acted  to  improve  its  implementation. 

The  Congress  and  this  Administration  have  also  strongly  supported  the 
development  of  entrepreneurial  businesses  enterprises  -  within  the  Government  -  to  meet 
internal  administrative  support  requirements.  The  Government  Management  Reform  Act 
recently  authorized  the  development  of  Franchise  Fund  pilots.  The  Director  of  OMB  has 
designated  Franchise  Fund  pilots  in  five  agencies,  and  we  expect  the  sixth  pilot  to  be 
designated  shortly  for  final  approval  by  the  Congress.  In  addition,  appropriators  have 
expanded  the  use  of  intragovernmental  support  revolving  funds  or  are  providing  additional 
authority  for  such  funds.  Indeed,  Senate  Report  104-330  directs  OMB  and  Treasury  to 
review  certain  revolving  fund  transactions.  None  of  these  efforts  would  be  authorized, 
however,  under  S.1724,  which  would  effectively  supersede  the  provisions  of  the 
Government  Management  Reform  Act. 

Though  there  have  been  suggestions  that  agencies  are  selling  their  services,  in 
competition  with  the  private  sector  to  State  and  local  governments,  these  actions  are 
severely  restricted  by  the  provisions  of  the  Revised  Supplemental  Handbook  for  OMB 
Circular  A-76  and  OMB  Circular  A-97,  entitled  "Rules  and  Regulations  Permitting 
Federal  Agencies  to  Provide  Specialized  or  Technical  Services  to  State  and  Local  Units  of 
Government  Under  Title  III  of  the  Intergovernmental  Cooperation  Act  of  1986."  Part  I, 
Chapter  2  of  the  March  1996  A-76  Revised  Supplemental  Handbook  states  explicitly  that 
no  agency  shall  provide  any  servi6e  to  a  State  or  local  agency  or  to  the  private  sector  except 
as  provided  by  the  Supplement  or  as  specifically  authorized  by  statute.  We  have  worked 
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with  agencies  and  concerned  private  sector  interests  to  prevent  any  violations  of  these 
policies.  If  you  or  the  private  sector  know  of  any  serious  problems  in  this  regard,  we  would 
be  pleased  to  work  with  you  to  resolve  them. 

OMB  CIRCULAR  A-76 

For  the  last  40  years,  the  Federal  Government's  support  for  the  competitive 
provision  of  commercial  services  has  been  expressed  and  implemented  through  a  series  of 
bulletins  and  circulars.  On  Januar>  IS,  1955,  the  Bureau  of  the  Budget  issued  Bulletin  No. 
55-4.  Since  that  time,  it  has  been  the  general  policy  of  the  Federal  Government  to  rely  on 
the  free  enterprise  system  to  provide  the  commercial  support  services  it  needs.  However,  it 
should  also  be  noted  that  this  reliance  on  the  private  sector  is  and  always  has  been 
tempered  by  coacern  for  the  best  interests  of  the  taxpayer.  That  is  why,  in  February  of 
1957,  Bulletin  No.  57-7  was  issued,  adding  the  first  in  a  series  of  cost  comparison  concepts 
to  the  policy  statement.  Circular  A-76,  itself,  was  first  issued  on  March  3, 1966;  stating 
that  the  "cost  comparison  guidelines  of  this  Circular  are  in  furtherance  of  the 
Government's  general  policy  of  relying  on  the  private  enterprise  system  to  supply  its  needs. 
Revised  on  March  29, 1979  and,  again,  on  August  4,  1983,  the  Circular  seeks  to  balance  the 
equity  interests  of  Federal  managers,  employees  and  the  private  sector  with  those  of  the 
Federal  taxpayer. 

A-76  is  designed  to  identify  the  most  cost  effective  method  of  satisfying  a  recurring 
service  requirement.  Work  of  a  non-recurring  nature,  as  a  matter  of  existing  policy,  is  to 
be  performed  by  the  private  sector.  In  establishing  common  ground  rules  for  competitions 
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between  agencies  and  in  public-private  competitions,  the  A-76  process  improves  cost 
visibility,  provides  flexibility  in  the  design  of  services,  encourages  innovation  and 
technology  transfers  and  results  in  better  overall  business  practices.    In  addition,  we 
believe  that  the  A-76  process  protects  the  procurement  process,  establishes  a  common 
baseline  for  cost  and  quality  assessments,  creates  certain  "good  employer"  relationships  for 
affected  Federal  and  contract  employees  and  determines,  competitively,  who  is  best 
prepared  to  do  the  work. 

Circular  A-76  protects  the  procurement  process  in  two  ways.  First,  it  ensures  that 
an  in  house  option  exists,  thereby  preventing  the  Government  from  becoming  dependent  on 
a  single  offeror.  Work  can  be  converted  to  or  from  in  house  or  contract  performance,  as 
appropriate.  Second,  it  ensures  that  all  relevant  competitive  costs,  including  the  cost  of 
contract  administration,  the  cost  of  employee  severance  and  other  conversion  costs  are 
recognized  in  the  decision  process.  It  does  this  by  establishing  a  common  baseline  and  a 
minimum  level  of  analytic  rigor  in  the  conduct  of  the  cost  comparison.  It  minimizes  any 
predisposition  or  other  influences  that  may  be  exerted  upon  an  agency  manager,  regarding 
contracting  out  or  contracting  in  decisions,  without  fully  understanding  the  costs  and  other 
impacts  of  those  decisions.  Finally,  the  Circular  permits  all  interested  parties  to  participate 
on  a  level  and  well  understood  playing  field.  It  permits  and  even  encourages  agency 
employees  to  participate  in  the  process  and  make  recommendations  to  improve  the 
agency's  in  house  bid.  It  provides  for  administrative  appeals  and,  generally,  allows  all 
parties  a  full  and  open  chance  to  perform  the  work. 
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Historically,  savings  from  reviewing  the  current  organization  and  implementing  the 
Government's  Most  Efficient  Organization  (MEO)  have  averaged  over  20  percent  per 
study.  Over  the  years,  this  has  translated  into  billions  of  dollars  of  annual  savings  whether 
or  not  the  function  is  retained  in  house  or  contracted  out  and  has  done  so  without  service 
reductions.  It  is  also  important  to  note  that  the  Government  has  been  competitive  and  able 
to  retain  functions  in  house,  in  direct  competition  with  the  private  sector,  in  approximately 
50  percent  of  the  competitions  conducted  to  date.  This  means  that  the  Government  can 
prove  itself  to  be  cost  effective  with  the  private  sector  in  a  competitive  award  and,  thereby, 
save  taxpayer  funds.  In  order  for  a  function  to  be  converted  to  or  from  in  house  or 
contract  performance,  a  minimum  savings  differential  of  the  lesser  of  10  percent  of  total 
labor  costs  or  SIO  million  must  be  realized.  This  works  both  ways.  While  an  in  house 
function  will  not  becoaverted  totMutract  unless  the  savings  to  the  taxpayer  exceed  the 
minimum  differential,  contract  employees  are  also  protected  by  the  same  minimum 
differential,  when  agencies  consider  converting  work  to  in  house  performance.  The 
minimum  differential  also  accommodates  unknown  or  other  difficult  to  estimate  costs,  such 
as  the  short-term  effects  of  a  conversion  on  employee  moral. 

in  March  of  this  year,  OMB  issjied  the  OMB  Circular  A-76  Revised  Supplemental 
Handbook.  The  Revised  Supp4eni«ntal  Handbook  responds  to  many  of  the  underlying 
concerns  that  S.1724  and  the  Thomas  Amendment  were  initially  developed  to  address.  The 
Revised  Supplement  -  which  reflects  the  comments  of  the  agencies,  the  private  sector. 
Federal  employee  unions,  and  other  interested  parties,  including  Senate  and  House  staff, 
increases  the  level  of  competition  required  in  the  performance  of  recurring  commercial 
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activities  and,  generally,  improves  the  Government's  make  or  buy  decision  process.  For 
example,  the  Revised  Supplement  clarifles  the  definition  of  inherently  governmental 
activities,  expands  the  number  of  activities  that  may  be  converted  to  or  from  in  house  or 
contract  without  cost  comparison  for  reasons  other  than  cost,  reduces  the  administrative 
costs  of  compliance,  expands  employee  participation  in  the  decision-making  process, 
provides  for  improved  oversight  of  the  decision  process  and,  ensures  that  a  level  playing 
field  is  maintained  in  which  all  interested  service  providers  can  compete.  Rather  than 
mandate  conversions  to  private-sector  performance,  the  Revision  is  designed  to  encourage 
a  greater  reliance  on  competition  in  determining  whether  in  house,  interservice  support 
agreements  (ISSAs)  bettveen  agencies  or  private-sector  performance  is  more  cost  effective 
to  the  taxpayer. 

In  encouraging  competition,  the  Revision  relies  on  market  and  budgetary  forces 
rather  than  on  a  top-down  management  requirement.  This  approach  places  the  customer 
agency  in  charge.  In  the  area  of  interservice  support  agreements  (ISSAs),  for  example,  a 
customer  agency  may  terminate  an  existing  ISSA  relationship  between  it  and  another 
senice-providing  agency  and  simply  convert  that  work  to  contract  performance.  In  our 
view,  the  decision  to  permit  another  agency  to  perform  work  suggests  that  the  customer 
agency's  management  has  already  made  a  decision  to  outsource  those  requirements.  Thus, 
in  terminating  an  ISSA  relationship,  the  customer  agency  is  free  to  seek  private  sector 
performance  w  ithout  cost  comparison.  We  hope  that  by  providing  customer  agencies  this 
new  freedom  of  choice,  we  will  also  encourage  existing  ISSA  service  providers  to  respond  to 
customer  demands  for  service  quality  at  lower  costs  by  submitting  their  own  resources  to 
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competition  with  the  private  sector.  la  order  to  retain  existing  customers  and  to  acquire 
new  service  contracts,  existing  ISSA  providers  are  expected  to  compete  work  with  the 
private  sector  to  test  their  current  in  house  and  contract  mix  and  to  reduce  costs. 

In  addition,  the  Revision  requires  that  prior  to  accepting  new  or  expanded  work 
from  new  customers,  either  the  ISSA  service  provider  will  have  had  to  have  competed  its 
work  with  the  private  sector  or  the  work  of  each  individual  new  ISSA  customer  will  have  to 
be  competed  with  the  private  sector.  Again,  the  Revision  puts  the  customer  in  charge. 
While  the  cost  comparison  requirements  of  the  Revision  do  not  apply  directly  to  existing 
ISSAs,  to  the  consolidation  of  services  within  a  Department  or  agency,  or  to  inherently 
governmental  work,  they  do  apply  to  all  new  starts  and  expansions,  including  all  new 
customer  relationships.  The  Revision  specifically  requires  that  any  proposals  to  obtain  new 
or  expanded  products  or  services  from  another  Government  agency  or  from  a  private 
sector  offeror  will  be  published  in  the  Commerce  Business  Daily.  We  expect  that  this 
provision  will  open  up  markets,  facilitate  oversight  and  expand  the  level  of  competition. 

We  believe  that  this  is  the  appropriate  approach  to  ensuring  that  commercial  work 
is  provided  cost  effectively.  We  are  consciously  trying  to  let  the  market  drive  agencies 
toward  a  performance  decision  that  is  in  their  own  and  the  taxpayer's  best  interests.  For 
example,  an  agency  that  is  currently  obtaining  a  commercial  support  service  from  another 
Department  or  agency  may,  with  proper  notification,  terminate  that  relationship  and 
convert  directly  to  contract  performance  without  cost  comparison.  If,  however,  the  agency 
wishes  to  perform  that  work  directly  with  in  house  resources,  it  will  need  to  justify  that 
decision  through  a  cost  comparison  for  a  "new  requirement."   If  the  agency  wishes  to 
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outsource  its  workload  to  another  agency,  a  cost  comparison  is  required  at  the  individual 
workload  level  or  -  again  to  create  appropriate  incentives  -  the  providing  agency  may 
submit  its  workload  to  competition  with  the  private  sector  and,  thereby,  accept  the  new 
work  without  further  cost  comparison.  We  believe  that  by  using  these  incentives  and 
market  forces  agencies  will  be  encouraged  to  review  their  own  in  house  and  contract  mix. 
By  providing  customer  agencies  a  clear  right  of  choice  and  exit  from  the  relationship, 
service  providers  will  also  be  on  a  constant  alert  to  ensure  that  their  in  house  and  contract 
mix  is  also  cost  effective. 

We  are  currently  implementing  the  March  1996  Revised  Supplemental  Handbook. 
As  a  part  of  this  process,  agencies  are  reviewing  their  budgets  and  identifying  those  areas 
subject  to  the  provisions  of  the  Circular.  We  have  called  for  an  updated  inventory  of 
commercial  activities  p£rformed  by  Federal  employees.  On  June  24th,  1996,  OMB 
followed  up  on  this  requirement  with  a  summary  data  call.  We  are  now  reviewing  the  data. 
We  believe  that  this  information  will  assist  agencies  in  their  review  of  their  organizations 
and  in  the  search  for  areas  to  reduce  cost  without  service  or  mission  reductions.  This 
inventory  complies  with  the  inventory  requirements  of  Section  6  of  S.1724  and  will  be 
made  available  to  the  public  upon  request.  In  conjunction  with  this  effort,  agencies  are 
also  reviewing  the  implementation  of  the  Chief  Financial  Offlcers  Act,  the  Government 
Performance  and  Results  Act  and  the  Government  Management  Reform  Act.  Each  of 
these  efforts  will  contribute  to  improved  management,  performance  and  cost  information 
and  will  reduce  the  administrative  burdens  of  conducting  the  cost  comparisons  often 
required  by  Circular  A-76. 
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ANALYSIS  OF  THE  PROPOSALS 

Let  us  now  look  at  each  of  the  proposals  before  us  this  morning  in  greater  detail. 
S.1724 

S.1724  limits  the  Government's  flexibility  to  seek  the  most  efilcient  and  cost  effective 
method  of  performance  of  its  work.  S.1724  would  abandon  the  public-public  and  public- 
private  competitions  required  under  OMB  Circular  A-76  and  the  principle  that  we  should 
care  more  about  the  cost  and  quality  of  services  than  who  provides  them.  S.1724  relies  on 
the  presumption  that  private  sector  performance  -  in  all  cases,  for  all  types  of  commercial 
work  and  in  all  locations  and  conditions  -  is  necessarily  the  most  efficient  and  cost  effective 
method  of  performance  to  the  taxpayer.  While  acknowledging  the  need  to  retain  some 
activities  as  inherently  governmental  or  for  the  national  defense,  S.1724  requires  that  all 
other  commercial  services  be  performed  by  the  private  sector.  DOD,  for  example,  has 
testified  before  the  Senate  Armed  Services  Committee,  that  approximately  300,000  civilian 
employees  are  performing  commercial  work  within  the  Department.  DOD  has  also 
testified  that  an  additional  300,000  military  positions  -  not  including  inherently 
governmental  positions  -  scie  committed  to  the  provision  of  commercial  support  activities. 
The  direct  conversion  of  tliis  work  to  the  private  sector  does  not,  necessarily,  translate  into 
direct  savings  to  the  taxpayer.  Contracts  will  need  to  be  written,  workload  history  and 
inspection  criteria  developed,  limited  management  and  procurement  resources  will  need  to 
be  diverted  and  there  will  be  no  competitive  Government  bid,  no  effort  to  establish  the 
Government's  most  efficient  and  cost  effective  alternative. 

11 
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We  believe  that  agencies  should  have  three  options  when  considering  the 
performance  of  commercial  work.  A  manager  should  be  able  to  consider  in  house 
performance,  performance  through  another  Federal  agency  and  performance  by  contract 
with  the  private  sector.  S.1724  precludes  all  but  the  last  option  and,  thereby,  substantially 
reduces  the  level  of  competition  over  that  which  is  currently  available.  While  S.1724 
provides  for  a  five-year  conversion  schedule,  in  the  absence  of  any  chance  to  compete  to 
retain  their  jobs,  the  best  employees  could  be  expected  to  leave  without  regard  to 
continuing  ser\ice  requirements.  The  potential  disruption  costs  to  ongoing  operations 
within  the  agencies,  caused  by  the  proposed  S.1724  conversions  must  not  be 
underestimated. 

THE  THOMAS  AMENDMENT 

The  goal  of  Senator  Thomas'  amendment  to  the  Senate's  Fiscal  Year  1997 
"Treasury,  Postal  and  General  Government  Appropriations  Act"  (Amendment 
5224/Section  646)  is  to  require  agencies  to  conduct  cost  comparisons  with  the  private 
sector,  prior  to  having  commercial  work  performed  by  one  agency  for  another,  through  an 
interservice  support  agreement  (ISSA).    While  we  support  and  have  actively  encouraged 
competition  in  the  performance  of  commercial  ISSA  work,  the  amendment  prohibits  OMB, 
or  any  other  agency,  from  issuing  any  regulation,  policy  or  other  authorization  that  would 
permit  an  agency  to  perform  any  work  for  another  agency,  unless  it  was  a  contingency 
operation  associated  with  a  National  emergency,  until  the  required  cost  comparisons  are 
completed.  In  effect,  the  amendment  requires  that  all  such  services  -  even  existing  services 
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such  as  the  issuance  of  payroll  checks,  the  performance  of  health  services,  buildings 
operations  and  maintenance  services,  critical  research  and  development  activities,  security 
services  and  other  commercial  support  activities  -  be  terminated  until  the  completion  of  the 
required  cost  comparisons.   Though  the  amendment  specifically  addresses  concerns 
related  to  services  provided  during  a  National  emergency,  clarification  will  be  required  as 
to  whether  the  amendment  applies  to  interservice  support  agreements  for  inherently 
governmental  work  and  non-National  emergency  situations.  We  must,  therefore,  oppose 
the  provision. 

The  amendment  gives  OMB  120  days  to  prescribe  regulations  that  reflect  this  cost 
comparison  requirement.  In  the  short-term,  we  simply  cannot  comply  with  the  provision. 
The  cost  comparisons  required  are  too  numerous  and  too  complex.  In  most  cases,  the 
historical  workload,  performance  and  relevant  costs  information  is  not  readily  available. 
Contract  solicitations  would  have  to  be  written,  evaluated  and  compared,  in  addition  to  the 
development  of  competitive  cross-servicing  offers.  In  the  long-term,  we  believe  that  the 
provision  is  unnecessary,  burdensome  and  not  in  the  interests  of  the  taxpayer. 

While  we  applaud  the  goals  of  the  amendment,  i.e.,  to  increase  the  level  of 
competition  that  has  existed  for  commercial  work  provided  under  a  cross-servicing 
agreement,  we  are  concerned  that  the  amendment  creates  uncertainties  with  regard  to  the 
provisions  of  the  Economy  Act  and  the  implementation  of  the  Government  Management 
Reform  Act,  as  it  relates  to  the  implementation  of  the  Franchise  Fund  pilots.  The 
development  of  these  entrepreneurial  pilots  is  a  painstaking,  un-glamorous  task;  a  long- 
term  project  that  amounts  to  continuous  reinvention  so  that  Government  can  cope  with  the 

13 


67 


new  challenges  of  reinvention  and  downsizing.  Nevertheless,  this  legislative  initiative  was 
the  product  of  bipartisan  cooperation  and  we  want  to  forge  ahead  in  that  spirit. 

The  amendment  also  conflicts  with  the  implementation  of  Circular  A-76,  with 
respect  to  whether  A-76's  existing  exemptions  from  cost  comparison  and  other  incentives 
would  apply.  Finally,  we  are  very  concerned  that  the  amendment  may  open  up  what  were 
essentially  administrative  decisions  to  a  whole  new  spectrum  of  potential  judicial  reviews, 
challenges  and  related  litigation  costs. 

We  believe  that  the  goals  of  the  Thomas  Amendment  can  and  will  be  met  through 
the  implementation  of  the  A-76  Revised  Supplemental  Handbook,  in  a  manner  that  is  cost 
effective  and  does  not  result  in  unnecessary  and  burdensome  service  disruptions.  Granted, 
the  Revision  does  not  directly  require  existing  cross-servicing  agreements  to  be  competed 
with  the  private  sector  for  work  already  provided  under  existing  agreements,  nor  does  it 
require  any  ISSA  competitions  until  October  1, 1997,  unless  there  is  a  conversion  to  or 
from  in  house  or  contract  performance.  We  took  this  approach,  however,  to  encourage 
agencies  to  reinvent  themselves,  encourage  service  consolidations  where  cost  effective  and 
to  permit  agencies  to  exit  certain  business  lines  without  incurring  the  delays  or  costs 
associated  with  the  conduct  of  formal  competitions.  It  should  be  noted  too  that  many  of 
these  services  are  already  performed  by  the  private  sector  and  would  also  be  subject  to  the 
amendment,  as  written.  The  term  ISSA  does  not  equate,  necessarily,  to  in  house 
performance.  It  refers  only  to  the  funding  mechanism  used  to  facilitate  service  delivery. 
Over  the  long  term,  we  believe  that  the  cost  comparison  requirements  of  the  Revised 
Supplement,  combined  with  the  dynamics  of  the  new  market  place  that  we  are  actively 
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creating,  will  encourage  existing  ISSA  service  providers  and  their  customers  to  conduct 
more  and  better  cost  comparisons  with  the  private  sector. 

CONCLUSION 

Mr.  Chairman,  the  Federal  Government  overwhelmingly  relies  on  the  private  sector 
for  the  provision  of  goods  and  services.  The  question  here  is  not  whether  the  private  sector 
should  provide  additional  levels  of  support;  we  all  agree  that  additional  opportunities  exist 
for  converting  work  to  contract  performance.  Instead,  the  question  here  is  whether  the 
current  system  should  be  replaced  by  one  that  limits  competition,  will  result  in  unnecessary 
disruptions  and  service  delays  and  may  result  in  higher  prices  to  the  taxpayer.  We  believe 
that  Circular  A-76  and  its  Revised  Supplemental  Handbook  create  the  appropriate  market 
incentives  to  improve  performance  and  reduce  cost  by  continuing  to  permit  fair 
competitions  between  the  agencies  and  the  private  sector.  We  also  believe  that  it  provides 
the  appropriate  controls  and  administrative  assurances  that  agencies  are  competing  on  a 
level  playing  field  and  that  agencies  are  not  unduly  competing  with  or  displacing  the 
private  sector.  Taken  in  combination  with  increasingly  severe  budgetary  restrictions, 
managers  are  under  increasing  pressure  to  And  better,  faster  and  cheaper  ways  of 
accomplishing  work.  Decreasing  the  number  of  opportunities  for  full,  open  and  fair 
competition,  as  S.1724  would  have  us  do,  is  a  step  in  the  wrong  direction. 

Mr.  Chairman,  that  concludes  my  prepared  statement.  I  would  be  happy  to 
address  any  questions  that  you  might  have. 
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Mr.  Chairman  and  Members  of  the  Committee: 

I  am  pleased  to  be  here  today  to  assist  the  Committee  in  its  consideration  of  S.  1724,  the 
Freedom  From  Government  Competition  Act.   The  bill  would  require  that  the  government 
procure  from  the  private  sector  the  goods  and  services  it  needs  to  carry  out  its  functions, 
with  a  few  specified  exceptions.   We  believe  that  our  extensive  body  of  work  on 
government  contracting  permits  some  observations  and  suggests  some  questions  that  the 
Committee  might  find  useful. 

CONTRACTING  IS  ALREADY  EXTENSIVE 

For  more  than  40  years,   it  has  been  government  policy  to  rely  on  the  private  sector  for 
commercial  goods  and  services.   Office  of  Management  and  Budget  (0MB)  Circular  A-76 
is  the  federal  policy  that  governs  how  contracting  out  decisions  are  made.     Since  1967, 
the  objective  of  the  A-76  program  has  been  to  achieve  efficiencies  by  encouraging 
com.petition  between  the  federal  workforce  and  the  private  sector  for  providing 
commercial  services.    While  we  have  often  commented  on  the  cumbersome  nature  of  the 
circular  and  its  drawn-out  disruptiveness  in  application,  we  have  also  consistently 
endorsed  the  concept  of  encouraging  competition  as  a  sensible  management  approach 
that  can  lead  to  more  efficient  and  effective  government  operations. 

OMB't  rigid  controls  over  personnel  ceilings  have  caused  government  agencies  to  rely 
incre"oingly  on  contracting  out  as  a  major  tool  of  government.   Agencies  created  in  the 
past  2  or  3  decades,  such  as  the  Department  of  Energy  (DOE),  the  National  Aeronautics 
and  Space  Administration,  the  Environmental  Protection  Agency,  and  the  Health  Care 
Financing  Administration,  typically  have  relied  from  the  start  on  contracting  out  most  of 
tiieir  work  rather  than  performing  it  directly.   Contractors  have  almost  completely 
replaced  federal  employees  in  some  functions,  such  as  cleaning  services,  travel 
niaragement,  and  most  recently  personnel  security  investigations.   Employment  at  the 
General  Services  Administration  (GSA)  has  fallen  from  35,800  in  1980  to  16,200  in  the 
fiscal  year  1996  budget.   The  federal  workforce  today  stands  at  slightly  fewer  than  2 
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million,  and  the  estimated  $115  billion  personnel  costs  for  federal  employees  compares  to 
fiscal  year  1995  obligations  of  about  $65  billion  for  the  purchase  of  goods,  and  $116 
billion  for  construction,  R&D,  and  other  service  contracts. 

POLICY  CHANGES  FROM  ENACTMENT  OF  S.  1724 

The  Freedom  From  Government  Competition  Act  would  greatly  increase  the  proportion  of 
goverriment  activity  carried  out  by  private  contractors.   Section  3  of  S.  1724  would 
essentially  replace  Circular  A-76's  policy  of  competition  with  a  rule  that  "each  agency 
shall  obtain  all  goods  and  services  necessary  for  or  beneficial  to  the  accomplishment  of 
authorized  functions  by  procurement  from  private  sources."   There  are  only  three  specific 
exceptions  to  this  general  rule;  (1)  when  the  goods  or  services  required  are  inherently 
governmental,  (2)  when  government  performance  is  necessary  in  the  interests  of  national 
security,  or  (3)  when  commercial  practices  carmot  satisfy  "unique  requirements  of  the 
agency." 

Under  these  exceptions,  activities  exempt  from  the  contracting  requirement  are  likely  to 
be  substantially  reduced  from  current  practice.    Section  7  (b)  of  the  biU  provides  a 
definition  of  irJierently  governmental  functions  that  is  drawn  from  but  considerably  less 
qualified  than  the  defirution  provided  in  0MB  Policy  Letter  92-1,  which  we  presume  it 
would  replace.   Policy  Letter  92-1  also  provides  several  other  examples  that  seem  to 
address  the  exemption  under  S.  1724  dealing  wath  national  security.    For  example,  in  the 
letter,  0MB  lists  as  inherently  governmental  (1)  the  command  of  military  forces,  (2)  the 
formulation  and  conduct  of  foreign  relations,  and  (3)  the  direction  and  control  of 
intelligence  operations. 

The  exemption  for  cases  where  "commercial  practices  are  not  sufficient  to  satisfy  uruque 
requirements  of  the  agency  for  the  goods  and  services"  could  take  two  meariings.   First, 
the  good  or  service  itself  might  be  unique  to  the  government  and,  therefore,  not  available 
commercially.    Given  the  current  broad  use  of  contracting  for  goods  and  services,  such 
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exceptions  would  be  rare.    Even  postage  stamps  are  today  produced  by  contractors  in 
competition  with  the  Bureau  of  Engraving  and  Printing.   Second,  the  characteristics  of  the 
good  or  service  might  be  unique  to  the  government,  e.g.,  the  level  of  reliability.   However, 
Department  of  Defense  (DOD)  procurements  have  for  years  included  such  unique 
requirements.     Although  under  section  5  of  the  bill  0MB  is  to  issue  regulations,  there 
appears  to  be  little,  if  any,  flexibility  for  0MB  to  deviate  from  the  general  rule  and  its 
three  specified  exemptions. 

The  issue  of  contracting  out  has  given  rise  to  a  number  of  policy  debates  over  the  years. 
The  nondiscretionary  nature  of  the  general  rule  in  S.  1724  would  have  the  effect  of 
settling  these  debates,  almost  always  in  favor  of  contracting  out.   There  are  several 
considerations  that  weigh  in  these  debates  under  current  pobcy,  yet  would  not  be  cause 
for  exemptions  under  S.  1724.   Some  examples  follow. 

Negative  Cost  Comparisons 

Current  government  policy  requires  contracting  out  decisions  to  be  made  on  the  basis  of 
cost  comparisons,  i.e.,  contracts  are  to  be  let  when  it  is  less  expensive  to  do  so,  but  (in 
general)  not  when  contracting  costs  more  than  government  performance.   The  proposed 
conversion  could  entail  significant  additional  costs  to  the  government  if  the  performance 
of  certain  functions  or  activities  by  government  employees  wo'ild  br  less  costly  than 
contracting.   Our  work  has  uncovered  many  such  cases  where  government  performance 
was  more  cost-effective  than  contractor  performance  and  overall  shows  no  clear-cut  cost 
advantage  to  either  contractors  or  the  government.     There  are  examples  of  cost  savings 
on  both  sides.'   Our  review  of  the  depot  maintenance  public-private  competition  program 


'Government  Contractors:   An  Overview  of  the  Federal  Contracting-Out  Program  (GAO/T- 
GGD-95-131,  Mar.  29,  1995);  Government  Contractors:    Measuring  Costs  of  Service 
Contractors  Versus  Federal  Employees  (GAO/GGD-94-95,  Mar.  10,  1994);  Public-Private 
Mix:    Effectiveness  and  Performance  of  GSA's  In-House  and  Contracted  Services 
(GAO/GGD-95-204,  Sept.  29,  1995);   Postage  Stamp  Production:    Private  Sector  Can  Be  a 
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revealed  that  67  percent  of  the  95  non-ship  competitions  were  won  by  DOD  depots-with 
winniiii;  public  sector  offers  averaging  40-percent  less  than  their  closest  private  sector 
competitor."   Over  the  history  of  the  A-76  program,  government  performance  won  about 
50  percent  of  the  cost  comparisons.   Early  on  in  the  program,  private  sector  contractors 
won  over  half  of  the  competed  activities,  but  as  the  most  obvious  targets  were  converted, 
the  proportion  of  instances  where  government  performance  was  competitive  has 
increased. 

Absence  of  Effective  Competition 

The  private  sector's  capacity  and  willingness  to  provide  all  goods  and  services  is  not 
always  clear-at  least  at  a  reasonable  price.   In  reviewing  efforts  to  contract  out 
commercial  activities,  we  have  observed  that  competition  for  all  activities  in  all  locations 
can  be  limited.    In  31  percent  of  the  solicitations  we  looked  at  in  a  random  selection  of 
Public  Buildings  Service  commercial  activities  from  1982  to  1992,  there  was  only  one,  or 
no,  technically  responsive  and  financially  responsible  offeror  for  the  activity.'  Also,  if  one 
contractor  dominates  the  federal  market  for  a  particular  function  in  an  area  or  region,  this 
can  put  the  government  at  risk  in  terms  of  both  cost  and  performance.    For  23  percent  of 
the  competitions  we  reviewed  for  depot  maintenance  services,  there  were  no  private 
sector  offerors,  and  for  another  35  percent,  only  one  private  sector  offeror.'' 


Lower  Cost  Optional  Source  (GAO/GGD-93-18,  Oct.  30,  1992);  and  Energy  Management: 
Using  DOE  Employees  Can  Reduce  Costs  for  Some  Support  Services  (GAO/RCED-91-186, 
Aug.  16,  1991). 

'Defense  Depot  Maintenance:   Privatization  and  the  Debate  Over  the  Public-Private  Mix 
(GAO/T-NSIAD-96-148,  Apr.  17,  1996). 

^Public-Private  Mix:    Effectiveness  and  Performance  of  GSA's  In-House  and  Contracted 
Services  (GAO/GGD-95-204,  Sept.  29,  1995). 

•"Defense  Depot  Maintenance:    Commission  on  Roles  and  Mission's  Privatization 
Assumptions  Are  Questionable  (GAO/NSIAD-96-161,  July  15,  1996). 
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Quasi-Private  Sources 

The  bill  does  not  define  "private  sources,"  and  a  clarification  might  be  needed  if  Congress 
believed  agencies  should  be  able  to  use  the  services  of  federally  funded  research  and 
development  centers;   govermnent  corporations;   mixed-ownership  enterprises;  and 
perhaps  the  U.S.  Postal  Service,  which  competes  for  government  business  in  several  of  its 
markets,  such  as  overnight  delivery  and  package  delivery. 

Benchmark  Capacity 

In  contracting  out  functions,  some  cities  have  found  that  continuing  to  retain  at  least  a 
smaU,  in-house  operation  provides  a  useful  benchmark  for  determining  whether 
contracted  services  are  being  provided  at  a  reasonable  cost  cmd  level  of  quality.    For 
instance,  such  in-house  capacity  provides  some  assurance  that  contractors  do  not  initially 
bid  below  cost  and  subsequently  raise  fees  after  the  government  has  become  fuUy 
dependent  on  the  contractor.    Retairung  some  modicum  of  capacity  within  the  federal 
government  for  various  contracted  functions  may  be  similarly  desirable. 

Public  Buildings 

As  a  general  matter,  we  note  that  no  defmition  of  goods  is  provided  in  the  bill.   Since  the 
government  has  few  operations  that  result  in  the  production  of  "goods,"  the  primjuy 
application  of  the  bill  to  physical  goods  could  involve  the  inventory  of  public  buildings. 
GSA  owns  about  53  percent  of  its  space  and  leases  the  rest.  Our  work  has  shown  that 
leasing  office  space  is  cost-effective  for  short-term  space  needs  but  that  ownership  of 
federal  buildings  can  pay  off  in  the  long  run.    While  many  of  these  facilities  may  have  a 
market  in  the  private  sector,  a  massive  divestiture  over  the  short  term  could  raise  a 
number  of  issues.    For  example,  since  asset  sales  sxe  not  scorable  as  budget  savings, 
proceeds  from  these  sales  could  not  be  used  to  offset  any  new  leasing  costs. 
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Other  considerations  that  today  occasionally  lead  to  decisions  not  to  contract  out  include 
services  below  a  miiumum  value  threshold  where  contracting  could  be  cumbersome  or 
inappropriate;  a  situation  where  flexibility  is  essential  to  the  performance  of  a  function, 
making  it  difficult  to  specify  contract  requirements  in  output  form;  and  when  some 
modicum  of  government  capability  would  help  provide  government  employees  technical 
expertise  to  judge  private  sector  performance. 


CONVERSIONS  TO  CONTRACT  PERFORMANCE  COULD  POSE  DALTNTING 
IMPLEMENTATION  CHALLENGE 

In  our  view,  the  practical  challenge  of  converting  nonexempt  government  activities  to 
private  sector  performance  should  not  be  underestimated.    This  task  may  impose  a 
substantial  contracting  workload  on  federal  agencies  within  a  relatively  short  time  frame. 
0MB  would  be  charged  with  developing  a  schedule  to  transfer  all  government  activities 
that  are  inconsistent  with  the  bill's  requirements  to  the  private  sector.   The  schedule  is  to 
provide  for  the  completion  of  the  transfer  within  5  years  after  OMB's  report  is  transnutted 
to  Congress.    The  existing  contract  administration  capacity  of  federal  agencies  may  be 
overwhelmed  by  such  a  large-scale,  short-term  conversion. 

Converting  all  government  functions  targeted  for  contracting  out  within  6  years  seems 
like  a  very  optimistic  expectation.    First,  translating  a  broad  list  of  commercial  functions 
into  specific  procurement  actions  could  prove  difficult  and  time-consuming.   The 
government's  experience  with  the  A-76  inventory  of  commercial  activities  provides  some 
evidence  and  insights  into  this  process.   Quite  simply,  it  takes  time  to  identify  and  review 
specific  activities.    For  example,  GSA  took  11  years  to  finish  reviewing  and  soliciting  the 
activities  in  its  A-76  inventory,  even  though  most  were  directly  converted  to  contracts 
instead  of  going  through  formal  cost-comparison  studies.   There  were  10  broad  functions 
represented  in  the  inventory,  but  those  functions  involved  almost  900  separate  activities. 
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In  general,  0MB  has  had  difficulty  getting  federal  departments  and  agencies  to  meet  even 
minimal  goals  for  reviewing  commercial  activities  in  their  inventories. 

Second,  despite  recent  reforms  to  the  federal  procurement  process,  soliciting  and 
awarding  contracts  takes  time.    For  large  contracts  it  can  take  over  a  year  between  the 
original  procurement  request  and  the  final  approval  of  a  contract  and  notice  to  proceed. 
Other  state,  local,  and  foreign  goverriments  that  have  initiated  aggressive  contracting-out 
programs  have  experienced  frustrating  delays. 

A  third  factor  that  has  been  a  long-standing  concern  for  us  is  that  conversion  to  contract 
performance  requires  considerable  contract  management  capability.   To  start,  an  agency 
must  have  adequate  capacity  and  expertise  to  successfully  carry  out  the  solicitation 
process,  from  defining  the  scope  of  the  contract,  to  solicitmg  the  requirement,  to 
evaluating  cost  and  techiucal  proposals  of  interested  offerors.   Then  the  government  must 
be  able  to  effectively  administer,  monitor,  and  audit  contracts  once  they  are  awarded. 
However,  0MB,  agency  inspector  general  offices,  and  we  have  identified  serious 
shortconungs  in  the  contract  management  practices  and  capacities  of  federal  agencies. 
Dramatically  increasing  the  existing  contracting  burden  of  federal  agencies  without  first 
addressing  these  weaknesses  may  be  risky. 

A  common  cLiticism  has  been  that  agencies  have  not  given  sufficient  management 
attention  t(<  contract  administration.    Emphasis  is  placed  on  the  award  of  contracts,  not 
on  ensuring  that  the  terms  of  the  contract  are  met  or  that  the  contract  is  properly 
managed  after  it  is  awarded.   In  past  products  summarizing  work  on  govemmentwide 
contract  management,  we  identified  mjyor  problem  areas,  such  as  ineffective  contract 
administration,  insufficient  oversight  of  contract  auditing,  and  lack  of  high-level 
management  attention  to  and  accountability  for  contract  management.^  An  Lnteragency 


'Government  Earns  Low  Marks  on  Proper  Use  of  Consultants  (GAO/FPCD  80-48,  June  16, 
1980);   Civilian  Aeencv  Procurement:   Improvements  Needed  in  Contracting  and  Contract 
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SWAT  team  created  by  0MB  to  examine  and  assess  contract  administration  and  auditing 
practices  of  12  civilian  agencies  found  serious  deficienci^'S  in  contract  administration  and 
oversight.^    The  0MB  report  concluded  that  the  problems  resulted  from  inadequate 
management  attention,  ambiguous  regulatory  guidance,  ineffective  procedures,  inadequate 
resources,  and  poor  communication  between  contract  administration  and  audit  staffs. 

DOE  provides  an  example  of  an  agency  that  is  as  heavily  dependent  on  contracting  as  the 
rest  of  the  government  would  be  under  S.  1724.    DOE  has  more  than  110,000  contractor 
employees,  overseen  by  a  federal  workforce  of  about  18,675,  a  6-to-l  ratio.   Historically, 
these  contractors  have  worked  largely  without  any  financial  risk,  had  little  fear  of 
competition,  and  got  paid  even  if  they  performed  poorly;  DOE  oversaw  them  under  a 
policy  of  least  interference.'   We  declared  DOE's  contract  management  a  high-risk  area 
because  of  its  high  vulnerability  to  waste,  fraud,  abuse,  and  mismanagement.  The  recent 
Secretaries  of  Energy  have  declared  reform  of  contract  management  practices  a  major 
management  priority. 

The  effects  of  recent  federal  downsizing  may  exacerbate  these  persistent  contract 
management  problems.    Agencies  may  have  lost  valuable  contract  management  and 
procurement  personnel  who  have  been  differentially  targeted  in  recent  downsizing  efforts 
as  excess  layers  of  middle  management.   We  have  anecdotal  evidence  of  this  diminishing 
capacity  from  a  number  of  recent  and  ongoing  reviews  at  various  agencies. 


Administration  (GAO/GGD-89-109,  Sept.  5,  1989);  and  Federal  Contracting:    Cost-Effective 
Contract  Management  Requires  Sustained  Commitment  (GAO/T-RCED-93-2,  Dec.  3,  1992). 

^Summary  Report  of  the  SWAT  Team  on  Civilian  Agency  Contracting.  Office  of 
Management  and  Budget  (Washington,  D.C.:   Dec.  3,  1992). 

^Department  of  Energy:   Observations  on  the  Future  of  DOE  (GAO/T-RCED-96-224,  July 
23,  1996). 
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In  conclusion,  Mr.  Chairman,  striking  a  proper  balance  between  the  public  and  private 
sector  provision  of  goods  and  services  to  the  American  people  is  an  enduring  and  perhaps 
the  central  issue  in  American  politics  and  public  policy.   The  Freedom  From  Government 
Competition  Act  would  sharply  change  current  policy,  which  does  not  have  the  weight  of 
legislative  authority.   We  believe  that  Congress  is  the  proper  forum  to  address  such 
fundamental  questions,  and  we  hope  that  our  testimony  today  has  raised  some  good 
questions  for  the  Committee  to  consider  in  its  deliberations  on  the  proposed  act. 

That  concludes  my  prepared  statement.   I   would  be  pleased  to  answer  any  questions  the 
Committee  may  have. 
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ATTACHMENT  ATTACHMENT 

RRI.ATRn  GAP  PRODUCTS 

Defense  Depot  Maintenance:  Commission  on  Roles  and  Mission's  Privatization 
Assumptions  Are  Questionable  (GAO/NSIAD-96-161,  July  15,  1996). 

Defense  Depot  Maintenance:  Privatization  and  the  Debate  Over  the  Public-Private  Mix 
(GAO/T-NSIAD-96-146,  Apr.  16,  1996). 

Public-Private  Mix:  Effectiveness  and  Performance  of  GSA's  In-House  and  Contracted 
Services  (GAO/GGD-95-204,  Sept.  29,  1995). 

Privatizing  OPM  Investigations:  Implementation  Issues  (GAO/T-GGD-95-186,  June  15, 
1995). 

Postal  Service:  Performing  Remote  Barcoding  In-House  Costs  More  Than  Contracting  Out 
(GAO/GGD-95-143,  Sept.  13,  1995). 

Government  Contractors:   An  Overview  of  the  Federal  Contracting-Out  Program  (GAO/T- 
GGD-95-131,  Mar.  29,  1995). 

Nuclear  Facility  Cleanup:  Centralized  Contracting  of  Laboratory  Analysis  Would  Produce 
Budgetary  Savings  (GAO/RCED-95-118,  May  8,  1995). 

Government  Contractors:    Contracting  Out  Implications  of  Streamlining  Agency 
Operations  (GAO/T-GGD-95-4,  Oct.  5,  1994). 

Air  Traffic  Control:    Status  of  FAA's  Plans  to  Close  and  Contract  Out  Low-Activitv  Towers 
(GAO/RCED-94-265,  Sept.  12,  1994). 

Contractor  Overhead  Costs:  Money  Saving  Reviews  Are  Not  Being  Done  As  Directed 
(GAO/l^.'SL•3-94-205,  Aug.  3,  1994). 

Navy  Maintenance:   Assessment  of  the  Public  and  Private  Shipyard  Competition  Program 
(GAO/NSIAD-94-184,  May  25,  1994). 

Public-Private  Mix:   Extent  of  Contracting  Out  for  Real  Property  Management  Services  in 
GSA  (GAO/GGD-94-126BR,  May  16,  1994). 

Department  of  Energy:   Challenges  to  Implementing  Contract  Reform  (GAO/RCED-94-150, 
Mar.  21,  1994). 
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ATTACHMENT  ATTACHMENT 

Government  Contractors:    Measuring  Costs  of  Service  Contractors  Versus  FeHpral 
Employees  (GAO/GGD-94-95,  Mar.  10,  1994). 

Federal  Contracting:  Weaknesses  Exist  in  NSF's  Process  for  Awarding  Contracts 
(GAO/RCED-94-31,  Jan.  31,  1994). 

Energy  Management:   Improving  Cost-Effectiveness  in  DOE's  Support  Services  Will  Re 
Difficult  (GAO/RCED-93-88,  Mar.  5,  1993). 

Goddard  Space  Flight  Center:  Decision  to  Contract  for  Plant  Operations  and  Maintenance 
(GAO/NSIAD-93-92,  Jan.  12,  1993). 

Federal  Contracting:    Cost-effective  Contract  Management  Requires  Sustained 
Commitment  (GAO/r-RCED-93-2,  Dec.  3,  1992). 

Postage  Stamp  Production:    Private  Sector  Can  Be  a  Lower  Cost  Optional  Source 
(GAO/GGD-93-18,  Oct.  30,  1992). 

Tennessee  Vallev  Authority:   Issues  Surrounding  Decision  to  Contract  Out  Construction 
Activities  (GAO/RCED-92-105,  Jan.  31,  1992). 

Government  Contractors:   Are  Service  Contractors  Performing  Inherently  Governmental 
Functions?  (GAO/GGD-92-11,  Nov.  18,  1991). 

Energy  Management:  Using  DOE  Employees  Can  Reduce  Costs  for  Some  Support  Services 
(GAO/RCED-91-186,  Aug.  16,  1991). 

OMB  Circular  A-76:  Legislation  Has  Curbed  Many  Cost  Studies  in  the  Military  Services 
(GAO/GGD-91-100,  July  30,  1991). 

U.S.  Mint:   Procurement  of  Clad  Metal  for  Coins  (GAO/GGD-91-78BR,  May  17,  1991). 

OMB  Circular  A-76:  Expected  Savings  Are  Not  Being  Realized  in  Ft.  Sill's  Logistics 
Contract  (GAO/GGD-9 1-33,  Feb.  11,  1991). 

Achieving  Cost  Efficiencies  in  Commercial  Activities  (GAO/T-GGD-90-35,  Apr.  25,  1990). 

OMB  Circular  A-76:   DOD's  Reported  Savings  Figures  Are  Incomplete  and  Inaccurate 
(GAO/GGD-90-58,  Mar.  15,  1990). 

A-76  Program  Issues  (GAO/T-GGD-90-12,  Dec.  5,  1989). 
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ATTACHMENT  ATTACHMENT 

Civilian  Agency  Procu.-einent:  Improvements  Needed  in  Contracting  and  Contract 
Administration  (GAO/GGD-89-109,  Sept.  5,  1989). 

Army  Procurement:    Fort  Benjamin  Harrison's  Commercial  Activity  Study  Should  Be 
Redone  or  Updated  (GAO/NSIAD-89-90,  Feb.  24,  1989). 

Federal  Productivity:    DOD's  Experience  in  Contracting  Out  Commercially  Available 
Activities  (GAO/GGD-89-6,  Nov.  28, 


Federal  Productivity:    POD  Functions  With  Savings  Potential  From  Private  Sector  Cost 
Comparisons  (GAO/GGD-88-63FS,  Apr.  8,  1988). 

Contracting  Out  for  Commercial  Activities  and  Services  Under  0MB  Circular  A-76 
(GAO/T-GGD-88-7,  Jan.  7,  1988). 

Federal  Workforce  Provisions  for  Comparing  Government  and  Contractor  Retirement 
Costs  Should  Be  Changed  (GAO/GGD-88-25,  Dec.  17,  1987). 

Federal  Productivity:   Potential  Savings  From  Private  Sector  Cost  Comparisons 
(GAO/GGD-87-30,  Dec.  31,  1986). 

Synopsis  Of  GAO  Reports  Involving  Contracting  Out  Under  0MB  Circular  A-76 
(GAO/PLRD-83-74,  May  24,  1983). 

GSA's  Cleaning  Costs  Are  Needlessly  Higher  Than  In  The  Private  Sector  (GAO/AFMD-81- 
78,  Aug.  24,  1981). 

Civil  Servants  and  Contract  Employees:   Who  Should  Do  What  for  the  Federal 
Government?  (GAO/FPCD-81-43,  June  19,  1981). 


(410070) 
12 


82 


Management  Association 

for  Private 

Photogrammetric  Surveyors 


Testimony  of 

Anthony  B.  Follett 

AeroMap  U.S.,  Anchorage,  AK 

on  behalf  of  the 

Management  Association 

for  Private  Photogrammetric  Surveyors 

(MAPPS) 

Before  the 
Senate  Committee  on  Governmental  Affairs 

Hearing  on 

S.  1724 

Freedom  from  Government  Competition  Act 

September  19,  1996 


John  M   Palatiello,  Executive  Director 
12020  Sunrise  Valley  Drive.  Suite  100.  Reston.  Virginia  22091    (703)  391-2739 


83 


Mr.  Chairman,  members  of  the  Committee,  my  name  is  Tony  Follett  and  1  am  Vice  President 
and  General  Manager  of  AeroMap  U.S..  a  professional  mapping  firm  that  has  operated  in 
Anchorage.  AK  since  1960.  I  am  speaking  today  on  behalf  of  the  Management  Association  for 
Private  Photogrammetnc  Surveyors.  MAPPS.  a  national  association  of  more  than  100  mapping 
firms  from  throughout  the  U.S.,  of  which  I  have  the  honor  of  serving  as  President. 

Eliminating  government  competition  with  the  private  sector  is  a  little  like  Mark  Twain's 
comment  about  the  weather  —  "everyone  talks  about  it,  but  no  one  ever  seems  to  do  anything 
about  It." 

In  1932,  a  committee  of  the  House  of  Representatives  expressed  concern  over  the  extent  to 
which  the  government  engaged  in  activities  that  are  commercial  in  nature  --  providing  products 
and  services  that  belong  in  our  free  enterprise  system,  not  the  government  -  resulting  in  not 
only  government  duplication  of  private  sector  capabilities  but  actual  competition. 

The  first  and  second  Hoover  Commissions  expressed  similar  concern  in  the  1940's  and 
recommended  legislation  to  prohibit  government  competition  with  private  enterprise.  However, 
there  was  no  formal  policy  until  1955.  when  Congress  introduced  legislation  to  require  the 
Executive  Branch  to  increase  its  reliance  on  the  private  sector.  Final  action  was  dropped  only 
upon  assurance  from  the  Executive  Branch  that  it  would  implement  the  policy  administratively. 
Bureau  of  the  Budget  Bulletin  55-4  was  issued  in  1955  prohibiting  agencies  from  carrying  on 
any  commercial  activities  which  could  be  provided  by  the  private  sector.  It  said. 

the  Federal  Government  will  not  start  or  carry  on  any  commercial  activity  to 
provide  a  service  or  product  for  its  own  use  if  such  product  or  service  can  be 
procured  from  private  enterprise  through  ordinary  business  channels 

In  marking  the  41st  anniversary  of  this  policy,  it  is  time  to  recognize  that  President  Eisenhower's 
policy,  though  still  on  the  books  today,  (now  found  in  Office  of  Management  Budget  Circular 
A-76)  has  not  worked.  It  is  time  for  Congress  to  rededicate  itself  to  the  long  overdue  task  of 
enacting  legislation  establishing  a  contracting  out  system  that  works.  It  is  clear  that  an 
administrative  solution  to  this  problem  is  not  working  and  that  legislation,  such  as  Senator 
Thomas"  bill,  S.  1724,  which  is  very  similar  to  the  bill  considered  in  1955,  is  necessary. 

Each  of  the  three  White  House  Conferences  on  Small  Business  has  made  this  issue  one  of  its 
highest  ranked. 

In  1980,  the  first  White  House  Conference  on  Small  Business  made  unfair  competition  one  of 
its  top  issues.    It  said: 

The  Federal  Government  shall  be  required  by  statute  to  contract  out  to  small 
business  those  supplies  and  services  that  the  private  sector  can  provide.  The 
government  should  be  compete  with  the  private  sector  by  accomplishing  these 
efforts  with  its  own  or  non-profit  personnel  and  facilities. 
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In  1986.  the  second  While  House  Conference  made  this  one  ot  its  top  three  issues.    It  said. 

Government  at  ail  levels  has  failed  to  protect  small  business  from  damaging  levels 
of  unfair  competition.  .\t  the  federal,  state  and  local  levels,  therefore,  laws. 
regulations  and  pol icies  should  . . .  prohibit  direct,  government  created  competition 
in  which  government  organizations  perform  commercial  services  ...  New  laws  at 
all  levels,  particularly  at  the  federal  level,  should  require  strict  government 
reliance  on  the  private  sector  for  performance  of  commercial-type  functions. 
When  cost  comparisons  are  necessary  to  accomplish  conversion  to  private  sector 
performance,  laws  must  include  provision  for  fair  and  equal  cost  comparisons. 
Funds  controlled  by  a  government  entity  must  not  be  used  to  establish  or  conduct 
a  commercial  activity  on  U.S.  property. 

And  last  year,  the  1995  White  House  Conference  again  made  this  a  top  issue.    Its  plank  read 

Congress  should  enact  legislation  that  would  prohibit  government  agencies  and 
tax  exempt  and  anti-trust  exempt  organizations  from  engaging  in  commercial 
activities  in  direct  competition  with  small  businesses. 

That  was  among  the  top  15  issues  as  voted  upon  at  the  1995  Conference  and  was  number  one 
among  all  the  procurement-related  issues  in  the  final  balloting. 

No  one  has  ever  thought  of  maps  as  a  political  issue.  Indeed,  historically  maps  have  seldom 
been  controversial,  save  a  war  or  two  between  nations  or  partisan  squabbles  during  redistricting 
over  boundaries  depicted  on  maps.  But  today,  one  need  look  no  further  than  surveying  and 
mapping  to  find  a  major  area  where  the  Federal  government  has  dominated,  duplicated  and 
unfairly  competed  with  a  field  that  can  and  should  be  left  to  the  private  sector. 

MAPPS.  and  the  private  surveying  and  mapping  profession,  has  good  reason  to  be  frustrated 
with  competition  from  the  government.  Dozens  of  Federal  agencies  have  m-house  surveying  and 
mapping  capabilities  that  duplicate  and  are  competitive  with  private,  for-profit,  tax  paying 
entities,  most  of  which  are  small  businesses.  Not  only  do  these  agencies  perform  surveying  and 
mapping  services  for  themselves,  but  they  aggressively  market  these  services  to  other  agencies. 
to  state  and  local  government,  and  to  foreign  countries,  in  direct  and  unfair  competition  with 
private  business. 

The  Clinton  Administration  has  targeted  map-making  activities  for  increased  contracting  out  to 
the  private  sector.  This  follows  an  initiative  begun  in  previous  Administrations  of  both  political 
parties. 

In  the  1990  budget  submitted  to  Congress  in  January,  1989,  President  Reagan  said, 
"Privatization  is  an  important  management  tool  to  raise  productivity,  cut  costs  and  improve  the 
quality  of  Government  services. "  President  Reagan  wen:  on  to  discuss  the  advantages  ot 
utilizing  the  private  sector,  such  as  "efficiency,  quality  and  innovation  in  the  delivery  of  goods 
and  services."  He  concluded  that  "specific  areas  where  the  Government  could  place  greater 
reliance  on  private  sector  providers  include  ...  map-making  activities." 
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What  the  President  announced  was  a  pilot  program  to  take  aim  at  surveying  and  mapping  for 
OMB  Circular  A-76  studies.  As  mentioned  earlier,  0MB  Circular  A-76  is  a  Federal  directive 
that  requires  agencies  to  identify  "commercial  activities"  being  performed  in-house,  conduct 
detailed  comparisons  of  the  cost  of  performing  the  function  in-house  with  government  employees 
versus  the  cost  of  contracting  to  the  private  sector,  and  contract-out  the  function  if  the  private 
sector  can  perform  the  work  for  at  least  10  percent  less  than  the  government. 

Most  heads  of  Federal  agencies  with  surveying  and  mapping  activities  have  refused  to  conduct 
A-76  studies  on  these  functions.  Some  simply  do  not  want  to  go  through  the  burdensome 
process.  Others  claim  that  only  the  government  can  capably  map.  In  truth,  they  all  want  to 
protect  their  statist  empires.  Since  the  mapping  initiative  was  included  in  the  FY90  budget,  not 
a  single  Federal  agency  has  conducted  an  A-76  review  of  a  surveying  or  mapping  activity. 

With  regard  to  surveying  and  mapping,  the  Clinton  Administration  is  in  agreement.  In  its 
National  Performance  Review,  the  Administration  said 

The  National  Oceanic  and  Atmospheric  Administration  (NOAA)  will  experiment 
with  a  program  of  public-private  competition  to  help  fulfill  its  mission  ...  The 
experience  of  the  U.S.  Army  Corps  of  Engineers,  which  contracts  out  30  to  40 
percent  of  its  ocean  floor  charting  to  private  firms,  shows  that  the  private  sector 
can  and  will  do  this  kind  of  work.  Competition  among  private  companies  for 
these  services  also  might  reduce  costs 
and 

(The  Administration  will)  issue  a  new  order,  establish  a  policy  supporting  the 
acquisition  of  goods  and  services  in  the  most  economical  manner  possible.  OMB 
will  review  Circular  A-76,  which  governs  contracting  out.  for  potential  changes 
that  would  simplify  the  contracting  process... 

To  be  fair,  it  was  the  Federal  government  that  gave  birth  to  the  private  sector  surveying  and 
mapping  industry.  The  Interstate  Highway  Act  created  thousands  of  miles  of  new  roads  and  the 
post-war  GI  Bill  fostered  millions  of  housing  subdivisions,  generating  a  near  insatiable  demand 
for  surveying  and  mapping  and  giving  birth  to  hundreds  of  surveying  and  mapping  companies 
in  the  1950's.  Still,  the  government  could  not  resist  the  temptation  to  build  its  own  bureaucracy 
to  duplicate  the  growing  private  sector.  In  particular,  the  government,  which  relied  heavily  on 
photogrammetry  (an  engineering  process  of  using  precise  aerial  photographs  to  produce  maps) 
in  World  War  II.  continued  to  build  its  in-house  capability  in  the  post-war  years.  This  came  in 
spite  of  acknowledgement  of  the  wisdom  of  using  the  private  sector. 

Mapping  is  an  activity  in  which  the  government  not  only  fails  to  procure  from  private  enterprise, 
but  government  agencies  providing  surveying  and  mapping  services  compete  with  private  firms, 
stifle  growth  in  private  industry  by  dominating  certain  markets,  divert  needed  technical  personnel 
from  private  sector  employment,  thwart  efforts  by  U.S.  firms  to  export  their  services  and  erode 
the  tax  base  by  securing  work  that  would  otherwise  be  accomplished  by  tax  paying  entities. 

The  Federal  government  currently  employs  nearly  7,000  individuals  in  professional  and 
technician  level  positions  in  surveying,  cartography  and  geodesy.   Most  are  in  the  Departments 


86 


ot  Defense.  Interior,  Commerce  and  Agriculture,  while  others  are  scattered  among  more  than 
20  departments  and  agencies  that  generate  or  use  surveying  and  mapping  data.  While  most 
Federal  agencies  do  not  have  a  line  item  tor  its  surveying  and  mapping  budget  and  it  is  difficult 
to  dissect  such  expenditures  by  activity,  a  conservative  OMB  estimate  puts  annual  Federal 
spending  on  surveying,  mapping  and  geodesy  at  $1  billion.  Of  that  amount,  only  $84.7  million. 
or  8.5  percent  could  be  accounted  for  in  contracts  to  the  private  sector  in  fiscal  year  1994. 

There  are  more  than  6.000  surveying  and  250  mapping  firms  in  the  United  States.  These 
healthy,  dynamic  and  qualified  companies  employ  more  than  40,000  persons. 

It  is  safe  to  say  that  since  1980,  private  surveying  and  mapping  firms  have  made  a  larger  capital 
investment  in  plant  and  equipment  than  any  other  time  in  history.  The  advent  of  computers, 
electronic  distance  measuring  instruments  and  satellite  receivers  has  transformed  the  industry. 
A  1981  survey  by  the  American  Society  of  Photogrammetry  (now  the  American  Society  for 
Photogrammeiry  and  Remote  Sensing)  found  just  33  percent  of  firms  polled  provided  computer 
supported  mapping  services.  In  1985  that  percentage  grew  to  54  percent.  But  by  1988,  a  study 
of  Its  members'  capabilities  found  all  MAPPS  member-firms  had  a  computer  or  "digital" 
mapping  capability. 

This  growth  and  expenditure  demonstrates  that  surveying  and  mapping  firms  have  the  financial 
resources  to  make  significant  capital  investment.  This  speaks  well  for  the  revenue  and  profit 
potential  of  the  industry  in  general.  Moreover,  this  increase  in  equipment  makes  firms  more 
efficient  and  productive. 

Not  only  have  private  mapping  firms  made  the  necessary  investment,  but  Congress  has  given 
agencies  the  specific  ability  to  take  advantage  of  these  capabilities  through  legislation  providing 
for  the  selection  of  firms  for  surveying  and  mapping  services  on  the  basis  of  "demonstrated 
competence  and  qualifications."  The  law  (40  U.S.C.  541  et.  seq.,  amended  in  the  100th 
Congress  by  Sec.  742  of  PLIOO-656).  which  requires  contract  awards  to  firms  who  compete 
against  one  another  on  their  demonstrated  competence  and  qualifications  and  negotiation  of  a  fee 
that  IS  fair  and  reasonable  to  the  government,  rather  than  to  the  lowest  bidder,  provides  Federal 
agencies  the  assurance  that  contractors  have  the  capabilities,  experience  and  qualifications  to 
provide  quality  services.  Use  of  this  quality  assurance  process  should  put  to  rest  any  concern 
Federal  agencies  might  have  about  the  ability  of  private  surveying  and  mapping  firms  to  perform 
to  the  highest  standards. 

The  ability  of  the  private  sector  to  provide  quality  professional  services  at  a  fair  and  reasonable 
price  has  been  repeatedly  demonstrated. 

The  U.S.  Army  Corps  of  Engineers,  for  example,  annually  contracts  for  75  percent  of  its 
surveying  and  mapping  requirements.  It  uses  the  time  tested  Brooks  Act  qualifications  based 
selection  process  to  choose  its  contractors.  The  Corps  has  high  praise  for  the  quality  of  the 
services  it  receives  from  the  private  sector.  In  testimony  before  a  House  Subcommittee  in 
September.  1990,  Mr.  Herbert  Kennon,  Deputy  Director  of  Civil  Works,  said,  "Over  the  years, 
the  Corps  has  developed  working  relationships  with  hundreds  of  private  firms  and  considers 
them  an  extension  of  our  capability." 
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Other  military  services,  such  as  the  Navy  and  Air  Force,  contract  for  virtually  all  their 
requirements.  They,  too,  find  the  private  sector  highly  qualified  and  capable  of  meetmg  the 
agencies'  needs. 

The  extent  of  Federal  competition  with  private  surveying  and  mapping  firms  is  pervasive.  And 
the  issue  is  not  new. 

In  1973  the  Office  of  Management  and  Budget  released  a  report  of  its  Task  Force  on  Mapping, 
Charting,  Geodesy  and  Surveying,    it  found 

in-house  mapping,  charting  and  geodesy  capabilities  demand  care  and  feeding  once  they 
are  in  place.  And  so  they  are  fed  -  in  perfect  conformance  to  the  principles  of 
Parkinsons  Law. 

Parkinson's  Law  suggests  (I)  the  number  of  subordinates  increases  regardless  of  the  amount  of 
work  produced:  and  (2)  work  expands  so  as  to  fill  the  time  available  for  completion. 

This  theory  has  been  perfectly  put  into  practice  in  Federal  surveying  and  mapping  activities. 
Agencies  have  built  in-house  capabilities,  expanded  staff  and  completely  disregarded  the 
capabilities  of  the  private  sector.    The  1973  0MB  report  concluded  that 

private  cartographic  contract  capability  is  not  being  used  sufficiently.  We  found  this 
capacity  to  be  broad  and  varied  and  capable  of  rendering  skilled  support  ...  Contract 
capability  is  a  viable  management  alternative  ...  Its  use  should  be  encouraged  in  lieu  of 
continued  in-house  build-up. 

That  recommendation  has  not  been  even  moderately  implemented.  In  fiscal  year  1972  the 
Federal  government  spent  $304,761,000  on  mapping,  charting  and  geodesy  activities.  Of  that 
amount.  517,051,000  or  5.5  percent  was  contracted  to  the  private  sector.  Today  only  8.5 
percent  is  contracted.  The  build-up  opposed  in  1973  has  happened.  Why?  Part  of  the  reason 
is  the  reality  of  Parkinson  s  law,  as  stated  above.    Here  are  some  examples. 

The  National  Geodetic  Survey,  within  the  National  Oceanic  and  Atmospheric  Administration's 
(NOAA)  National  Ocean  Service,  conducted  a  competition  between  a  private  firm  and  its  own 
survey  "leveling"  crews  in  Texas  in  1979.  The  private  firm  proved  faster  (and  therefore  more 
cost  effective)  and  more  accurate  than  the  government  employees.  Nevertheless,  the  agency 
does  not  contract  with  private  firms. 

NOAA  is  also  responsible  for  producing  nautical  or  hydrographic  charts  of  the  Great  Lakes,  as 
well  as  the  Gulf,  Atlantic  and  Pacific  coasts.  The  Corps  of  Engineers,  like  NOAA,  is 
responsible  for  assuring  safe  navigation  for  boats,  except  their  venue  is  harbors,  rivers  and 
Inland  waterways.  The  only  difference  between  the  two  is  that  each  year  the  Corps  awards  more 
than  10  contracts  valued  at  more  than  $10  million,  NOAA  has  awarded  just  three  such  contracts 
in  its  200  year  history. 

NOAA  embarked  upon  a  new  surveying  program,  commonly  referred  to  as  High  Accuracy 


Reference  Network  (HARN).  to  provide  a  "super  network"  of  Global  Positioning  System  (GPS) 
survey  control  points  in  various  states.  NOAA  personnel  and  equipment  are  dispatched  from 
Washington,  DC  to  various  States  to  perform  this  work.  These  projects  are  funded  through 
cooperative  agreements  between  NOAA  and  individual  states,  and  in  some  cases  the  project  are 
100%  funded  by  a  state.  In  at  least  two  instances.  New  York  and  Vermont,  private  firms 
worked  with  their  State  agencies  to  develop  these  projects.  When  these  projects  developed,  NGS 
stepped  in,  took  control  of  these  projects,  and  performed  them  with  government  employees. 

Such  agreements  constitute  unfair  government  competition  with  private  business.  There  are 
several  private  firms  with  the  multi-channel,  dual  frequency  GPS  satellite  receivers,  as  well  as 
the  personnel,  experience  and  qualifications  which  NOAA  claims  are  necessary  to  perform  the 
required  services. 

One  of  our  member  firms  in  Louisiana  spent  months  developing  a  mapping  project  with  a  parish 
or  county  in  its  home  state.  The  firm  advised  the  parish  that  it  could  qualify  for  50%  Federal 
funds  from  the  U.S.  Geological  Survey.  What  happened  when  the  firm  put  the  parish  in  touch 
with  the  USGS?   The  GS  tried  to  take  the  project  away  from  the  firm. 

The  USGS  has  an  annual  appropriation  from  Congress  of  about  $125  million  for  map  making. 
But  the  agency's  National  Mapping  Division  contracts  for  only  $17  million.  That  is  just  30% 
of  its  national  map  and  digital  data  production  budget  and  just  over  10%  of  its  total  appropriation 
for  national  mapping,  geography  and  surveys.  The  difference  goes  to  reimbursable  work  for 
other  Federal  agencies.  State  and  local  governments,  and  foreign  countries,  and  to  support 
acquisition  and  maintenance  of  new  equipment  to  support  its  in-house  production  effort.  The 
additional  income  from  reimbursable  work,  which  would  otherwise  go  to  private  firms,  is  a 
result  of  the  agency's  aggressive  marketing  effort. 

The  Federal  government  not  only  uses  tax  dollars  to  compete  with  private  surveying  and 
mapping  firms  at  the  Federal  level,  but  at  the  State  level  as  well. 

As  Congress  enacted  increases  in  the  Federal  gasoline  tax,  most  of  that  money  was  apportioned 
back  to  the  50  states  for  highway  programs.  Many  states  used  the  money  to  build  up  their  in- 
house  mapping  capability,  purchasing  aerial  cameras  and  airplanes,  computers,  map  plotting 
machines,  GPS  receivers  and  other  expensive  equipment  that  private  firms  already  have  in  place. 

According  to  the  Federal  Highway  Administration,  only  5  states  spend  more  than  $10  million 
per  year  on  preliminary  engineering  contracts,  including  surveying  and  mapping,  and  only  5 
contract  more  than  S5  million. 

Between  1979  and  1989.  States  spent  an  average  of  only  37  percent  of  their  Federal  Highway 
funds  for  preliminary  engineering  (including  surveying  and  mapping).  Only  23  states  contracted 
out  more  than  1/3  of  their  preliminary  engineering  funds.  California,  for  example,  the  largest 
recipient  of  Federal  Highway  funds,  was  at  the  bottom  of  the  list  in  private  sector  utilization, 
contracting  just  $70,000  of  the  $54.8  million  (less  than  1/lOth  of  1  percent)  of  its  average  annual 
Federal  funding  for  preliminary  engineering,  in  some  years.  California  did  not  contract  out  any 
of  its  Federal  funding  for  preliminary  engineering  services. 
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Let  me  give  you  some  specific  examples  of  how  my  firm  and  my  employees  have  had  business 
opportunities  taken  away  from  us  in  Alaska. 

We  have  an  mdefmite  quantity  term  contract  with  the  National  Park  Service.  In  April  we  were 
asked  to  prepare  a  cost  estimate  to  acquire  aerial  photography  in  Denali  National  Park  for  the 
FHwA  who  planned  to  do  the  mapping  themselves  in  their  Vancouver,  WA  office.  In  early  May 
we  responded  to  the  Park  Service  stating  that  we  could  provide  the  full  service  including 
mappmg  under  our  term  contract.  We  further  pointed  out  that  under  the  recently  enacted 
National  Highway  System  Bill,  the  Secretary  of  Transportation  is  directed  "to  encourage  States 
to  utilize,  to  the  maximum  extent  practicable,  private  sector  sources  for  surveying  and  mapping 
services... "  A  provision  in  the  Interstate  Highway  Act  since  1958  says,  "In  carrying  out  the 
provisions  of  this  title,  the  Secretary  may,  whenever  practicable,  authorize  the  use  of 
photogrammetric  methods  in  mapping  and  the  utilization  of  commercial  enterprise  for  such 
services."  In  keeping  with  the  spirit  of  Congressional  intent,  we  suggested  that  FHwA  contract 
for  aerial  photography  and  mapping  services  through  our  existing  indefinite  quantity  contract 
with  the  National  Park  Service.  In  spite  of  Congress'  intent,  FHwA  declined  to  accept  our 
suggestion.  We  chose  to  do  only  the  aerial  photography  portion  of  the  work,  with  FHwA  doing 
all  the  mappmg  m-house. 

At  the  February  meeting  of  the  Alaska  Geographic  Data  Committee,  the  U.S.  Forest  Service 
announced  it  had  arranged  for  NASA  to  come  to  Alaska  from  June  15  through  August  1  to 
acquire  aerial  photographic  coverage  of  southeast  Alaska  and  the  area  around  Cordova  and  the 
Copper  River  Delta.  This  photography  will  be  used  to  generate  digital  orthophotoquads.  At  that 
time  the  Forest  Service  was  openly  seeking  interested  agencies  to  participate  in  this  venture. 
We  have  learned  that  NASA  did  photograph  nearly  all  of  the  project  area  this  summer. 

NASA  typically  acquires  aerial  photography  at  high  altitudes  such  as  60,000'  using  a  12"  focal 
length  camera.  They  argue  that  the  private  sector  is  unable  to  fly  that  high  and  therefore  not 
competitive.  Throughout  the  entire  continental  U.S.,  however,  the  same  user  agencies  utilize 
aerial  photography  acquired  by  private  firms  taken  at  an  altitude  of  20,000'  with  6"  focal  length 
cameras.  Why  is  Alaska  different?  1  believe  that  agencies  in  Alaska  compromise  their 
requirements  in  order  to  get  photography  at  what  appears  on  the  surface  to  be  a  cheaper  price. 

In  1995  we  were  asked  by  National  Park  Service  to  provide  a  cost  estimate  to  acquire 
tide-coordinated  aerial  photography  of  the  shorelines  in  Glacier  Bay  National  Park.  This  would 
be  a  very  difficult  project  considering  the  constraints  of  weather,  tide,  and  sun  angle.  The  work 
would  be  done  under  our  existing  indefinite  quantity  term  contract.  Not  hearing  back  from  Park 
Service,  we  followed  up  early  this  year  and  were  told  they  intended  to  use  BLM  to  do  the 
photography  instead  due  to  tight  Federal  budgets.  We  contacted  BLM  who  confirmed  they 
intended  to  do  the  work  for  Park  Service.  In  fact,  BLM  did  conduct  a  single  photo  mission  as 
planned  but  did  not  complete  the  work.  The  interagency  funds  have  been  rolled  over  for 
completion  next  year  by  BLM. 

It  is  frustrating  to  act  in  good  faith  with  agencies  and  then  be  ignored,  or  even  worse,  to  have 
agencies  violate  Federal  rules  and  procedures.  As  far  as  I  know,  neither  BLM  nor  Park  Service 
has  conducted  a  cost  comparison  under  A-76.     Furthermore,  three  years  ago  BLM  issued  a 
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"F'olicy  Stacemeni  for  Contracting  of  Surveying  and  Mapping  Sciences'  Activities.  "  Recognizing 
that  private  contractors  are  capable  ot  providing  surveying  and  mapping  services,  the  policy 
states  that  "The  BLM  advocates  contracting  to  the  private  sector  as  a  method  to  meet  its 
sui^'eying  and  mapping  sciences  objectives."  Why  wasn't  that  policy  not  implemented  in  this 
instance? 

In  a  tour  of  NOAA's  National  Ocean  Service  facilities  in  Rockville.  MD  earlier  this  year,  we 
were  shown  a  typical  aerial  photography  project  in  the  planning  stage.  The  project  happened 
to  be  in  Prince  William  Sound.  We  were  told  NOAA  would  mobilize  an  aircraft  and  crew  from 
Tampa.  FL.  all  the  way  to  Alaska  to  conduct  aerial  photography  missions.  Due  to  the  weather 
and  tide  constraints,  1  expect  it  will  take  them  several  weeks  to  complete  the  job  during  which 
they  will  be  incurring  expenses.  Why  not  contract  with  a  firm  that  is  located  within  100  miles 
of  the  project,  has  all  the  equipment  and  personnel  necessary,  and  has  a  proven  track  record  of 
successfully  completing  many  tide-coordinated  projects  in  Alaska?  The  same  case  can  be  made 
for  every  one  of  NOAA's  planned  coastal  aerial  photography  projects  around  the  country  m  the 
next  five  years.  There  are  private  firms  closer  to  virtually  every  project  than  NOAA's  aircraft 
in  Tampa.  I  believe  it  is  wasteful  and  unnecessary  for  NOAA/NOS  to  mobilize  an  expensive 
aircraft  and  crew  from  Florida  for  this  small  project  in  Alaska. 

The  Big  Lake.  Alaska  tire  in  June  was  a  tremendous  tragedy  that  caught  many  government 
officials  and  residents  in  the  area  totally  unprepared.  It  wasn't  until  Day  4  of  the  fire  that  we 
started  getting  inquiries  about  what  emergency  response  services  we  could  offer  such  as  aerial 
imaging,  photo  reproductions,  and  digital  data.  It  wasn't  until  after  the  fire  had  been  contained 
that  we  were  engaged  to  provide  any  services.  We  have  employees,  colleagues,  consultants, 
families  and  friends  who  live  m  the  affected  area.  Within  the  no-tly  zone  constraints  imposed 
upon  us  we  did  acquire  photography  and  digital  imagery  during  the  first  3  days  of  the  fire  in 
hopes  of  being  able  to  assist  in  the  firefighting  efforts,  but  to  no  avail.  I  was  flabbergasted  to 
read  in  the  June  19th  edition  of  USA  Today  that  the  CIA  had  been  called  in  to  help  on  Day  4. 
The  article  claims  that  "The  CIA  is  called  on  only  when  other  aerial  mapping  is  not  available." 
This  tragedy  is  one  that  could  easily  reoccur  in  other  areas  of  our  state,  especially  with  the  rapid 
spread  of  bark  beetle  infestation.  We  have  attempted  unsuccessfully  for  several  years  to  interest 
officials  at  State  and  Federal  agencies  in  developing  a  plan  in  concert  with  private  firms  to  create 
an  in-state  emergency  response  team.  Until  this  fire,  there  has  been  little  or  no  interest.  This 
incident  and  this  hearing  might  be  the  wakeup  call  needed  to  stimulate  our  government  to  be 
adequately  prepared  for  this  type  of  emergency. 

Can  contracting  work  in  mapping?  The  answer  is  an  emphatic  yes.  Mr.  Chairman.  The  U.S. 
Army  Corps  of  Engineers  is  the  most  sophisticated  user  of  geographic  information  in  the  Federal 
Government.  The  Corps  annually  contracts  for  everything  from  satellite  mapping  to 
hydrographic  charting.  Their  program  works  extraordinarily  well.  It  is  a  model  every  other 
Federal  agency  should  emulate. 

Does  contracting  save  the  taxpayers  money?  The  answer  again  is  yes.  As  the  chart  reprinted 
below  indicates,  private  sector  surveying  and  mapping  ships  are  significantly  more  cost  effective 
than  NOAA's  ships.  Despite  an  increase  in  contracting,  NOAA  is  still  spending  taxpayer  money 
to  upgrade  its  own  ships  with  new  equipment. 
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Comparing  NOAA's  Cost  for  Mapping  a  Linear 
Nautical  Mile  with  Contractors'  Rates 
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Studies  based  on  the  Federal  Highway  Administration's  own  data  shows  that  contracting  a 
majority  of  a  state  highway  department's  work  is  more  cost  effective  than  in-house  performance, 
in  California,  which  contracts  less  than  I/lOth  of  1  percent  of  its  Federal  money  for  preliminary 
engineering,  which  includes  surveying  and  mapping  these  services  as  a  percentage  of 
construction  costs  is  44  percent.  The  national  average  in  other  States  that  contract  more  of  their 
preliminary  engineering,  these  services  total  just  15  percent  of  the  construction  cost. 

The  private  sector  in  architecture,  engineering,  surveying  and  mapping  is  deeply  concerned  about 
the  entry  of  a  corporation  created  by  the  U.S.  Bureau  of  Prisons  (a  Federal  prison  industry 
known  as  UNICOR)  into  engineering-related  services,  including  geographic  information  systems 
(GIS)  and  computer  aided  design  and  drafting  (CADD)  services. 

Specifically,  UNICOR  has  developed  a  capability  to  provide  scanning  and  digitizing  services  to 
other  Federal  agencies.  According  to  UNICOR  documents,  it  is  "broadening  its  prime 
contractor  role  ...  in  the  areas  of  ...  digitization  of  maps  for  GIS  applications,  digitization  of 
engineering  and  facilities  management  drawings  (am/fm),  scanning  and  digitizing,  CALS 
conversions. " 
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First.  UNICOR  retained  PlanGraphics,  inc.  a  GIS  consulting  firm  to  provide  assistance  on 
defining  the  potential  CIS  marlcet  and  advising  the  prison  industry  on  entry  into  GIS  services. 
Then.  UNICOR  retained  Harvard  Design  and  Mapping.  Inc.  to  provide  GIS  system  acquisition 
management.  The  firms  will  oversee  UNICOR's  acquisition  and  installation  of  GIS/CADD 
systems,  including  a  needs  analysis  with  hardware  and  software  specification  recommendations, 
integration  and  installation  of  such  systems,  and  training  of  inmates  in  GIS/CADD  digitizing  and 
imaging  skills.  UNICOR  has  indicated  it  is  now  productive  in  this  area,  having  begun  providing 
AM/FM  services  for  agencies  of  the  Department  of  Defense. 

Under  Federal  law.  UNICOR  must  diversify  so  far  as  practicable  so  that  no  single  private 
industry  carries  an  undue  burden  of  competition.  Prior  to  entering  an  industry,  the  UNICOR 
board  is  required  to  make  a  report.  One  can  hardly  understand  how  UNICOR  would  not  realize 
that  entering  the  mapping  field  would  not  adversely  affect  the  private  sector  when  one  considers 
the  pervasiveness  of  government  competition. 

Other  agencies,  such  as  the  Bureau  of  Reclamation.  Forest  Service.  Natural  Resource 
Conservation  Service  (formerly  the  Agricultural  Stabilization  and  Conservation  Service  and  the 
Soil  Conservation  Service).  Census  Bureau.  Defense  Mapping  Agency.  Bonneville  Power 
Administration.  Bureau  of  Land  Management.  National  Park  Service,  and  National  Aeronautics 
and  Space  Administration  all  have  in-house  capabilities  in  surveying,  mapping  and  aerial 
photography  that  duplicate  and  compete  with  the  private  sector. 

The  list  of  examples  of  government  competition  with  private  surveying  and  mapping  firms  goes 
on.  The  fact  is.  the  Federal  Government  is  spending  scarce  and  valuable  resources  on  surveying 
and  mapping  employees  and  activities  that  can  be  contracted  out. 

The  current  practice  is  unwise  from  a  public  policy  perspective.  The  resources  now  expended 
to  support  the  Federal  surveying  and  mapping  establishment  could  otherwise  be  allocated  toward 
more  pressing  national  priorities,  or  used  for  deficit  reduction.  Moreover,  the  practice  is 
counterproductive  from  an  economic  viewpoint.  What  is  the  logic.  Mr.  Chairman,  for  the 
Federal  government  to  collect  taxes  from  private  mapping  firms  in  order  to  spend  those  tax 
dollars  buying  equipment,  hiring  people,  and  starting  a  government  mapping  business.' 

A  provision  formerly  in  0MB  Circular  A-76  limited  agencies  from  doing  work  for  other  Federal 
agencies.    It  required 

If.  by  September  30.  1987,  the  activity  has  not  been  justified  for  continued  in- 
house  performance,  user  agencies  shall  obtain  the  required  services  directly  from 
a  commercial  source. 

This  did  not.  in  all  instances,  prevent  agencies  from  performing  mapping  work  for  other  Federal 
agencies,  even  when  A-76  reviews  had  not  been  conducted.  Now  the  Clinton  Administration 
has  even  eliminated  this  protection  in  their  recent  revision  to  the  A-76  manual. 

We  believe  OMB's  new  rules  violate  Federal  law.  In  particular,  the  Economy  in  Government 
Act  (31  U.S.C.  1535(a)(4))  permits  agencies  to  work  for  other  agencies  if 
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the  head  of  the  agency  decides  ordered  goods  or  services  cannot  be  provided  by 
contract  as  conveniently  or  cheaply  by  a  commercial  enterprise. 

Moreover,  a  1982  law  prevented  Federal  agencies  from  unfairly  competing  with  the  private 
sector  when  providing  technical  and  specialized  services  to  State  and  local  government.  The 
Intergovernmental  Cooperation  Act  authorized  Federal  agencies  to  provide  services  to  State  and 
local  government,  but  required  that 

the  services  prescribed  must  be  consistent  with  and  further  the  policy  of  the 
United  States  Government  of  relying  on  the  private  enterprise  system  to  provide 
services  reasonably  and  quickly  available  through  ordinary  business  channels. 
(31  use  6505(a)) 

The  law  is  implemented  by  0MB  Circular  A-97.  It  sets  conditions  under  which  Federal 
agencies  can  provide  services  to  State  of  local  government,  including 

Such  services  will  not  be  provided  unless  the  agency  providing  the  services  is 
providing  similar  services  for  its  own  use  under  the  polices  set  forth  in  Circular 
No.  A-76.  In  addition,  in  accordance  with  the  policies  set  forth  in  Circular  No. 
A-76.  the  requesting  entity  must  certify  that  such  services  cannot  be  procured 
reasonably  and  expeditiously  by  it  through  ordinary  business  channels. 

Despite  this  requirement,  numerous  Federal  agencies  provide  surveying,  mapping  and  aerial 
photography  services  to  State  and  local  government.  No  certification  that  such  services  are  not 
available  from  the  private  sector  has  ever  been  filed  with  0MB.  Among  the  agencies  that 
violate  this  Circular  are  NASA  (aerial  photography),  NOS  (geodetic  surveys),  and  USGS 
(mapping). 

Not  only  does  unfair  competition  affect  surveying  and  mapping  firms  here  at  home,  but  the  issue 
also  affects  the  U.S.  trade  imbalance. 

In  the  surveying  and  mapping  area.  U.S.  government  agencies,  not  German,  Japanese  or  other 
foreign  firms,  are  the  single  largest  competitors  for  U.S.  firms.  Again,  it  is  because  Federal 
agencies  aggressively  market  their  services  to  foreign  governments.  U.S.  government  agencies 
routinely  receive  requests  from  foreign  governments  for  surveying  and  mapping  services.  In 
each  case,  agencies  fulfill  the  needs  of  foreign  clients  with  Federal  employees.  TTiey  handle 
projects  with  their  own  people  while  there  are  numerous  U.S.  firms  with  the  capability  and 
expertise  to  do  this  work.  Rather  than  winning  contracts  from  government  agencies  and  gaining 
the  export  experience  needed  to  leverage  further  overseas  work,  these  U.S.  firms  are  left  sitting 
on  the  sidelines. 

This  practice  represents  a  major  barrier  for  U.S.  firms  attempting  to  export  their  services. 
When  they  must  compete  against  their  own  government  and  they  are  "elbowed  out"  of  markets 
by  Federal  agencies  because  foreign  clients  become  accustomed  to  getting  the  required  services 
from  the  U.S.  government,  rather  than  from  U.S.  private  firms.  It  therefore  becomes  difficult, 
if  not  impossible  to  gain  entry  into  these  markets.    U.S.  Government  agencies  should  act  as 
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"agents"  for,  rather  than  competitors  of.  U.S.  firms  and  help  open  doors  to  U.S.  firms  that  have 
been  closed  by  our  own  government,  using  our  own  tax  dollars.  This  will  help  firms, 
particularly  small  businesses,  identify  and  penetrate  foreign  markets.  Agencies  should  help  these 
firms  get  their  foot  in  the  door  and  earn  the  foreign  trade  experience  they  need  to  expand  their 
international  marketing  activities. 

Even  the  U.S.  foreign  aid  program,  administered  by  the  Agency  for  International  Development 
(AID),  works  against  U.S.  firms.  Not  only  does  AID  frequently  contract  with  U.S.  government 
agencies  to  provide  surveying  and  mapping  services  to  foreign  governments,  but  when  AID  does 
contract  with  private  firms,  they  often  award  those  contract  to  foreign  corporations. 

A  1989  study  by  the  Small  Business  Administration  estimated  that  the  USGS  alone  provided  $22 
million  in  that  year  in  mapping  related  services  to  foreign  governments,  through  AID.  All  the 
work  was  done  by  USGS  employees,  none  by  contract. 

Mr.  Chairman,  you  will  recall  that  last  year  you  successfully  added  an  amendment  on  the  Senate 
floor  to  prevent  AID  from  using  other  Federal  agencies  for  its  mapping  work.  Included  in  H.R. 
1868.  the  Foreign  Operations  Appropriations  bill  (Public  Law  104-107),  it  said: 

To  the  maximum  extent  possible,  the  funds  provided  by  this  Act  shall  be  used  to 
provide  surveying  and  mapping  related  services  through  contracts  entered  into 
through  competitive  bidding  to  qualified  U.S.  contractors. 

Each  time  a  study  has  been  conducted  on  the  Federal  surveying  and  mapping  establishment,  a 
common  conclusion  has  been  reached.  Whether  conducted  by  the  White  House,  Congress,  the 
agencies  themselves,  0MB  or  independent  Federal  research  organizations,  these  studies 
recommended  more  contracting  in  the  surveying  and  mapping  field.  The  following  are  excerpts 
from  these  studies: 

private  cartographic  contract  capability  is  not  being  used  sufficiently.  We  found 
this  capacity  to  be  broad  and  varied  and  capable  of  rendering  skilled  support  ... 
Contract  capability  is  a  viable  management  alternative  ...  Its  use  should  be 
encouraged  in  lieu  of  continued  in-house  build-up 

Office  of  Management  and  Budget 

Task  Force  on  Mapping,  Charting,  Geodesy  and  Surveying,  1973 

The  Investigative  Staff  recognizes... contract  surveys... it  is  essential  that  this 
option  be  explored  more  fully... early  consideration  must  be  given  to  the  use  of 
qualified  private  contractors 

House  Appropriations  Committee 

Investigative  Staff 

Study  of  BLM  and  Forest  Service  Cadastral  Survey  Programs,  1980 

commercial  resources  offer  time-proven  expertise  and  professionalism  in  a  wide 
range  of  cartographic  activities. 
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National  Academy  of  Sciences 

Study  on  NOAA's  Office  of  Charting  and  Geodetic  Services,  1985 

The  private  sector  can  play  an  important  role  in  providmg  BLM  with  the  massive 
amounts  of  data  it  requires  for  its  three  LIS  (land  information  systems) 
components.  BLM  can  avoid  investing  in  necessary  labor  and  technology  by 
drawmg  on  the  capabilities  of  the  private  sector  for  the  data  gathering  phase 

Bureau  of  Land  Management 

"Managing  our  Land  Information  Resources",  1989 

(contracting)  is  an  important  management  tool  to  raise  productivity,  cut  costs  and 
improve  the  quality  of  Government  services  (the  advantage  of  which  is) 
efficiency,  quality  and  innovation  in  the  delivery  of  goods  and  services  ...  specific 
areas  where  the  Government  could  place  greater  reliance  on  private  sector 
providers  include  ...  map-making  activities 

Budget  of  the  United  States  Government,  FY  1990 
Office  of  Management  and  Budget,  January,  1989 

(USGS  should  be)  allocating  adequate  NMD  resources  to  information  management 
and  user/donor  coordination,  and  if  necessary,  increasing  these  relative  to 
traditional  data  production  programs 

National  Academy  of  Sciences 
"Spatial  Data  Needs",  February,  1990 

The  National  Oceanic  and  Atmospheric  Administration  (NOAA)  will  experiment 
with  a  program  of  public-private  competition  to  help  fulfill  its  mission  ...  The 
experience  of  the  U.S.  Army  Corps  of  Engineers,  which  contracts  out  30  to  40 
percent  of  its  ocean  floor  charting  to  private  firms,  shows  that  the  private  sector 
can  and  will  do  this  kind  of  work. 

Office  of  the  Vice  President 

"Creating  A  Government  That  Works  Better  &  Costs  Less" 

Report  of  the  National  Performance  Review,  September,  1993 

Thirty-nine  federal  departments,  agencies  and  bureaus,  including  the  U.S. 
Geological  Survey,  National  Oceanic  and  Atmospheric  Administration,  Army 
Corps  of  Engineers,  Defense  Mapping  Agency  and  National  Mapping  Division 
of  the  Department  of  the  Interior,  employ  7,000  workers  and  spend  approximately 
$1  billion  in  surveying  and  mapmaking.  Mapmaking  is  a  service  that  is  readily 
available  from  private  industry  at  competitive  costs.  All  government  mapmaking 
activities  should  be  opened  to  bids  from  private-sector  suppliers. 

Heritage  Foundation 
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"Cutting  the  Deficit  and  Improving  Services  by  Contracting  Out".  March.  1995 


Our  great  tree  enterprise  system  is  based  on  the  laws  of  supply  and  demand.  The  Federal 
Government  should  not  be  the  supply  for  mapping,  it  should  be  the  demand  for  mapping  when 
there  is  a  public  interest  to  be  served. 

To  remedy  this  situation,  we  would  recommend  that  Congress  take  these  steps: 

o  Enact  S.  1724  by  Senator  Thomas  of  Wyoming,  and  H.R.  28.  introduced  by 
Representative  Duncan  of  Tennessee  and  more  than  40  cosponsors.  to  establish  a  process  by 
which  the  Office  of  Management  and  Budget  will  identify  government  activities  that  are 
commercial  in  nature  and  implement  a  plan  to  contract  those  activities  to  the  private  sector 
during  a  5-year  period.  Attached  to  my  statement  is  a  report  prepared  by  the  Congressional 
Research  Service  of  the  Library  of  Congress  for  Representative  Duncan,  and  a  series  of 
questions  and  answers  prepared  by  the  Office  of  Management  and  Budget  for  Senator  Glenn 
when  he  chaired  this  committee,  at  the  request  of  one  of  our  members.  These  documents  clearly 
show  that  existing  Federal  law  fails  to  establish  a  policy  or  process  for  preventing  government 
competition  with  the  private  sector.    That  is  why  S.  1724  is  so  critically  necessary. 

o  Enact  Senator  Thomas'  amendment  to  the  Treasury,  Postal  and  Related  Agencies 
Appropriations  bill  approved  by  the  Senate  last  week  to  prevent  OMB  from  implementing  the 
revision  to  A-76  that  would  permit  agencies  from  doing  work  for  other  agencies  in  competition 
with  the  private  sector. 

With  specific  regard  to  surveying  and  mapping  -- 

o  evaluate  all  Federal  programs  in  order  to  determine  mapping  that  can  be  commercially 
provided.  Spending  on  these  programs  should  be  eliminated  in  order  to  empower  market  forces 
to  provide  this  mapping:  and 

o  redirect  Federal  agencies  to  those  aspects  of  mapping  to  those  functions  and 
responsibilities  that  are  more  appropriate  for  the  government,  such  as  standards  setting. 
coordination  of  user  agency  requirements  and  dissemination  of  government  data  to  user  agencies. 

Let  me  add  one  final  point,  Mr.  Chairman.  My  first  job  after  1  received  a  Master's  Degree  in 
Engineering  was  with  the  Federal  Government  --  in  the  Bureau  of  Land  Management.  I  saw  that 
there  was  more  opportunity  for  personal  growth  and  professional  accomplishment  in  the  private 
sector  and  I  privatized  myself  after  just  7  months.  Contracting  with  the  private  sector  should 
not  be  viewed  as  a  threat  to  government  employees.  My  firms  has  hired  talented  personnel  from 
government  agencies,  as  have  many  of  my  colleagues  in  other  mapping  firms.  Any  suggestion 
that  contracting  out  will  throw  government  workers  out  on  the  street  is  a  scare  tactic  and  is  not 
supported  by  the  facts. 
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During  the  past  year,  as  a  result  of  pressure  from  Congress,  particularly  through  the 
appropriations  process,  some  agencies  have  begun  to  increasmg  contracting.  This  has  been 
particularly  true  of  the  USGS  and  NOAA.  However,  their  progress  is  far  too  slow.  Each  day 
the  government  continues  us  in-house  mapping  production  activity  it  puts  the  taxpayers  and 
private  mapping  firms  at  a  disadvantage.  We  would  urge  the  enactment  of  legislation  in  this 
session  to  provide  a  long  over-due  remedy  to  the  problem  of  government  duplication  of  and 
competition  with  the  private  sector.  We  believe  Congress  should  focus  government  agencies  on 
those  mherently  governmental  activities  that  only  government  can  perform,  while  relying  on  the 
private  sector  for  those  activities  that  are  commercial  in  nature. 

We  thank  you  for  this  opportunity  to  testify  and  look  forward  to  working  with  you  to  advance 
these  and  other  solutions  to  a  very  serious  problem  affecting  America's  small  firms. 

MAJOR  FEDERAL  AGENCIES 
ENGAGED  IN  SURVEYING  AND  MAPPING 


Depanmeni  of  Agnculture 

Natural  Resource 

Conservation  Service 
Forest  Service 

Depanm''ni  nf  Cnmme.rce: 

National  Oceanic  and 

Atmospheric  Administration 
Census  Bureau 

Depanmeni  of  Defense 

Air  Force 

Corps  of  Engineers 
Defense  Mapping  Agency 
Naval  Engineering 
Facilities  Command 

Deparmieni  of  Energy 

Bonneville  Power 
Administration 
Office  of  Information 
Resources 

Department  of  Health  and 
Human  Services 

I*ublic  Health  Service 


Depanmeni  of  the  Interior 

Bureau  of  Indian  Affairs 
Bureau  of  Land  Management 
Bureau  of  Reclamation 
Fish  &  Wildlife  Service 
Geological  Survey 
National  Park  Service 
Office  of  Surface  Mining 

Department  of  Justice 

Bureau  of  Prisons 
Drug  Enforcement 

Adminisiration 
Federal  Bureau  of  Investigation 
Immigration  &  Naturalization 

Service 

Department  of  State 

Agency  for  International 

Development 
Office  of  the  Geographer 

Department  of  Tran'ipnrtarinn 

Coast  Guard 
Federal  Aviation 

Administration 
Federal  Highway 

Administration 
Federal  Transit  Administration 
Office  of  Pipeline  Safety 


Deparmient  of  Treasury 
Customs  Service 
Depanmeni  of  Vefran«;  Affairs 
Office  of  Facilities 
Independent  Agencies 

General  Services 

Administration 
Environmental  Protection 

Agency 
Federal  Emergency 

Management  Agency 
International  Boundary 

Commission 
National  Aeronautics 

and  Space  Administration 
National  Capital 

Planning  Commission 
Panama  Canal  Commission 
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FEDERAL  EMPLOYMENT  VERSUS  CONTRACTING 

SURVEYING  AND  MAPPING 

1994 


DEPARTMENT/ 
AGENCY 

AGRICULTURE 

COMMERCE 

ARMY(incl.  USAGE) 
NAVY 
AIR  FORCE 
DMA 
DEFENSE  (TOTAL) 

ENERGY 

INTERIOR 

STATE 

TRANSPORTATION 
VETERANS 
FEMA 


EMPLOYEES 

631 

683 

528 

39 

19 

3250 

3836 

18 

1827 

3 

35 


CONTRACTS 
ACTIONS 


207 


131 
277 
118 
JQ 
556 


212 


$$$ 

5838 

495 

8293 
27341 
13473 

4485 
53598 


18402 
4862 


32 


EPA 


PANAMA  CANAL 
COMMISSION 


1520 


INTERNATIONAL 
BOUNDARY 
COMMISSION  (US/MEX) 

GSA 

TOTAL 


7045 


1565 


84749 


EMPLOYEES  September  30.  1994.  Combined  Cartography,  Cartographic  Technician.  Land  Survey mg. 
Surveying  Technician.  Geodesy,  Geodetic  Technician.  Photographic  Technician  occupation  codes, 
permanent  full  time  and  permanent  part  time  positions.    SOURCE:  Office  of  Personnel  Management. 

CONTRACTS  FY  1994  (in  $000).  Includes  all  contracts  greater  than  $25,000  in  service  codes  R404 
Land  Surveys,  Cadasiral  Services;  T002  Cartography  Services;  T004  Chaning  Services;  T008 
Photogrammetry  Services;  T009  Aerial  Photography  Services;  T014  Topography  Services.  SOURCE: 
Federal  Procurement  Data  Center,  GSA. 
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Response  to  Questions  Raised  by 
Mr.  Melvyn  I.  Kruger ,  President, 
Precision  Photo  Laboratories,  Inc. 

Ref:  Senator  John  Glenn's  letter  to  OFPP  Administrator  Steven 
Kelnan,  dated  May  17,  1994 

1.  Kev  la  the  following  circular  A-76  olauee  enforced?  "Xf,  by 
September  30,  ifa?,  the  activity  has  sot  been  justified  for 
ooDtinued  ia-bouse  perforoanee,  user  agenoiaa  sball  obtaia 
the  required  aervioea  directly  from  a  ooofflercial  source." 
What  right  of  protest  does  a  private  fira  have  to  prevent 
unfair  oompatition? 

The  provision  at  Part  I,  Chapter  3,  paragraph  B.2.b.  of  the 
Circular's  Supplemental  Handbook,  refers  to  the  provision  of 
conuneruial  services  through  Federal  interagency  agreements. 
Agencies  are  permitted  to  seek  support,  on  a  reimbursable 
basis,  from  other  agencies  when  there  are,  in  fact,  cost 
efficiencies.   Agencies  are  not,  however,  permitted  to  start 
or  expand  an  existing  In-house  capability  for  the  purpose  of 
providing  a  reimbursable  service  without  a  cost  comparison. 

The  Circular  asks  that  agencies  seek  their  Moat  Efficient 
organization  (MEO)  prior  to  competition  with  the  private 
sector.   This  process  may  include  decisions  to  seek 
interagency  support  agreements  for  the  provision  of 
commercial  services,  in  whole  or  in  part,  that  will, 
ultimately,  be  competed  with  the  private  sector.   We  do  not 
believe  that  these  internal  management  actione  constitute 
unfair  competition  with  the  private  sector. 

If  a  commercial  enterprise  believes  that  a  Federal  agency 
has  undertaken  a  new  or  evpsnded  comaercial  activity,  in 
violation  of  circular  A-76,  their  concerns  should  be  brought 
to  the  attention  of  the  head  of  the  agency  for  resolution. 

2.  The  BeCBomy  Act  authorises  an  agency  to  place  an  order  vith 
aaethar  ageacy  for  goods  and  services  if  such  goods  and 
servleee  aannot  ba  provided  by  oeatraet  as  eenveniantXy  or 
cheaply  by  eomaercial  eaterprlae.  How  is  this  enforced?  Xa 
A-7  6  net  the  methodology  far  such  a  detertaination? 

The  Economy  Act  pernite  certain  agencies  to  provide 
commercial  services  on  a  reimbursable  basis.   While  A-76  is 
one  method  for  determining  whether  such  eervicee  could  be 
provided  as  conveniently  or  cheaply  by  a  commercial  source, 
it  is  not  the  only  method  currently  authorized  under  the 
Economy  Act.   If,  however,  a  new  service  or  an  expansion  of 
capabilities  is  anticipated,  an  A-7  6  cost  comparison  is 
required. 
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3.  Uov  arc  th«  provisions  of  the  intsrgovsrnaantsl  Cooparatioa 
Act  (31  U8C  650S  (X))  anforoad?   How  are  prlvata  firms 
□otifiad  tbst  suoh  sarvioss  ara  baing  providad  by  s  Fadaral 
SQfanoy  to  stAta  and  loeal  gevaramants? 

0MB  Circular  A-97  implamanca  the  raqulraznants  of  tha 
Intergovernmantal  Cooparstlon  Act.   Aganclas  are  not 
parmltted  to  provlda  rainbureabla  sarvicaa  to  Stata  and 
local  governmants  that  are  not  otharvise  authorizad  as  a 
part  of  a  racognizad  Fadaral  mlaeion  requirament.   If 
authorizad,  Fadaral  aganclas  must  datamlne  if  tha  raquasted 
aarvjce  conatitutaa  an  Inharantly  govomnantal  or  conunarcial 
activity.   If  an  inharantly  govarnmental  activity,  as 
dafinad  in  Circular  A-7S  and  OPPP  Policy  Latter  92-1,  tha 
agency  is  authorized  to  perform  the  service  with  in-house 
resourcas.   There  la  no  competition  with  tha  private  sector 
for  the  provision  of  Inherently  governmental  functions.   If 
a  cosunercial  activity  is  anticipated,  the  agency  laast 
detenaine  whether  performance  through  in-house  or  contract 
raeouroes  io  appropriate.   If  in-houee  performance  nay  be 
appropriate,  a  Circular  A-7  6  cost  comparison  is  required. 
Agenaico  may,  however,  aupport  State  and  local  governments 
though  reimbursable  contracting,  without  cost  comparison. 

Private  firms  are  notified  of  these  determinations  through 
the  actions  of  the  State  and  local  governments,  and  tArougn 
announcements  made  in  tha  Federal  Register  or  Coitimaree 
Bueineae  Daily.   Questions  of  compliance  should  be  addressed 
to  the  agency  concerned. 

4.  How  is  Executive  order  12615  enforced?  What  right  of 
protest  exlata. 

Executive  Order  izeis  was  issued  by  the  Reagan 
Administration  to  strengthen  the  cost  comparison 
requirements  of  Circular  A-76.   it  requires  that  agencies 
study  not  less  than  3  percent  of  their  total  work  force  each 
year  —  not  3  percent  of  their  work  force  engaged  in 
commercial  activities.   Compliance  with  the  Order  is  the 
responsibility  of  the  agency  head. 

5.  What  other  lavs/  regulations  or  polioies,  bayond  clroular  X- 
7t,   provide  a  rsguiremsnt  for  relianoe  en  the  private  sector 
and  prevent  agencies  from  duplicating  or  oompeting  with  the 
private  sector. 

Other  than  the  Economy  Act  and  circular  A-76,  we  are  not 
aware  of  any  Federal  laws,  regulations  or  policies  that 
specifically  require  reliance  on  the  private  sector.   By 
reference,  however,  several  0MB  circulars  rely  on  the 
principles  of  Circular  A-76,  Including  but  not  limitad  to, 
0MB  Circular  A-16,  "Coordination  of  Surveying  and  Mapping 
Activities,"  0MB  Circular  A-126,  "Improving  tha  Management 
and  Use  of  Government  Aircraft,"  and  0MB  Circular  A-130, 
"Management  of  Federal  Information  Resources." 

6.  What  lavs,  regulations  or  pellolas  are  in  place  that  provide 
a  requirement  for  relianoe  on  the  private  saotor  and  prevent 
state  and  looal  agencies  from  duplicating  or  oompeting  with 
the  private  saotor  whan  expending  Federal  funds  (grants)? 

We  are  not  aware  of  any  Federal  laws,  regulations  or 
policies  that  would  require  stata  or  local  governnenta  to 
rely  on  the  private  sector  as  a  condition  of  Federal  grant 
funding. 
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Congressional  Research  Service  •  The  Library  of  Congress  •  Washington.  D.C.  20540-7000 

April  28,  1993 


TO  Honorable  John  J.  Duncan  Jr. 

Attention:   Jim  Coon 

FROM  American  Law  Division 

SUBJECT  Contracting-Out  by  the  Federal  Government 


This  memorandum  is  furnished  in  response  to  your  request  for  our  review 
of  a  number  of  issues  concerning  performance  of  commercial  activities  in  and  by 
the  Federal  government.  First,  you  have  requested  review  of  the  statutory, 
regulatory,  and  policy  underpinnings  for  the  requirement  that  the  Federal 
government  rely  on  the  private  sector  for  provision  of  goods  and  services  and 
not  be  in  competition  with  that  sector.  Second  you  have  asked  us  to  report  on 
any  review  or  appeal  processes  available  to  interested  parties  to  challenge 
compliance  with  these  statutes,  regulations  and  policies. 


Statutes,  Regulations,  and  Policy  Statements 

There  is  no  general  statute  which  establishes  the  general  policy  for 
contracting-out  by  the  Federal  government  in  the  civilian  procurement  sector.' 
The  primary  document  to  be  considered  when  reviewing  this  area  is  Office  of 


'  There  is  a  statutory  statement  of  policy  in  this  area  for  defense 

procurement,  10  U.S.C.  §  2462(a),  which  states: 

(a)  In  general.  Except  as  otherwise  provided  by  law,  the 
Secretary  of  Defense  shall  procure  each  supply  or  service 
necessary  for  or  beneficial  to  the  accomplishment  of  the 
functions  of  the  Department  of  Defense  (other  than 
functions  which  the  Secretary  of  Defense  determines  must  be 
performed  by  military  or  Governmental  personal)  from  a 
source  in  the  private  sector  if  such  a  source  can  provide  such 
supply  or  service  to  the  Department  at  a  cost  that  is  lower 
(after  including  any  cost  differential  required  by  law, 
Executive  order,  or  regulation)  than  the  cost  at  which  the 
Department  can  provide  the  same  supply  or  service. 
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Management  and  Budget  (0MB)  Circular  A-76.^  0MB  Circular  A-76 
established  the  Executive  policy  regarding  the  performance  of  "commercial 
activities"  to  be  that  the  Federal  Government  should  not  be  in  competition  with 
the  private  sector.  The  Government  should  rely  on  the  private  sector  to  supply 
the  products  and  services  the  Government  needs.  Commercial  activity  is  defined 
as  "one  which  is  operated  by  a  Federal  executive  agency  and  which  provides  a 
product  or  service  which  could  be  obtained  from  a  commercial  source."' 

There  are  several  specific  exclusions  from  this  policy  stated  in  the  Circular. 
The  Circular  does  not  apply  to:  activities  specifically  exempted  by  law;* 
activities  which  are  inherently  governmental  in  nature;'  the  Department  of 
Defense  in  times  of  declared  war  or  military  mobilization;^  or  to  the  conduct  of 
research  and  development  (although  it  does  apply  to  commercial  activities  in 
support  of  research  and  development).' 

The  only  exclusion  susceptible  to  fairly  general  application  is  the  exclusion 
of  functions  which  are  inherently  governmental  in  nature.  Therefore  it  is 
important  to  understand  what  this  phrase  includes  so  as  to  understand  what  is 
included  in  the  largest  group  of  functions  excluded  from  coverage  of  the  circular. 
0MB  Circular  A-76,  in  its  policy  section,  states: 

Certain  functions  are  inherently  Governmental  in 
nature,  being  so  intimately  related  to  the  public  interest  as 
to  mandate  performance  only  by  Federal  employees.  These 
functions  are  not  in  competition  with  the  commercial  sector. 
Therefore,  these  functions  shall  be  performed  by  Government 
employees.* 


^  0MB  Cir.  A-76  was  first  issued  in  1966.  It  was  substantially  revised 
in  1967,  1979,  and  1983  and  its  most  recent  amendment  was  in  1991.  The  policy 
was  first  officially  stated  in  1955  by  the  Bureau  of  the  Budget  in  a  directive. 
BOB  Bulletin  55-4,  Jan.  15,  1955.  The  authority  cited  for  issuing  the  Circular 
is  the  Budget  and  Accounting  Act  of  1921,  31  U.S.C.  §§  501  and  502,  and  the 
Office  of  Federal  Procurement  Policy  Act,  41  U.S.C.  §  401  et  seq. 

'  OMB  Circular  A-76,  §  6(a).  The  Federal  Acquisition  Regulations  (FAR) 

(found  in  title  48  of  the  C.F.R.)  concerning  the  subject  of  contracting-out 
generally  restate  Circular  A-76.  The  FAR  sections  will  only  be  cited  if  additional 
material  is  included. 

'  Id.  at  §  7(c)(1). 

*  Id.  at  §  7(c)(2). 

'  Id.  at  §  7(c)(3). 

'  Id.  at  §  7(c)(7). 

«  Id.  at  §  5(b). 
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While  the  Circular  does  not  specifically  define  "inherently  governmental,"  it  does 
define  "Governmental  function"  in  identical  language  to  that  used  to  describe 
inherently  Governmental  functions,  above;  i.e.  "a  Governmental  function  is  a 
function  which  is  so  intimately  related  to  the  public  interest  as  to  mandate 
performance  only  by  Federal  employees."^  The  definition  goes  on  to  state  that 
"these  functions  include  those  activities  which  require  either  the  exercise  of 
discretion  in  applying  Government  authority  or  the  use  of  value  judgment  in 
making  decisions  for  the  Government."'"  In  giving  examples,  the  Circular 
breaks  down  Governmental  functions  into  two  categories:  the  act  of  governing 
(the  discretionary  exercise  of  Government  authority);"  and  monetary 
transactions  and  entitlements.'^ 

The  Office  of  Federal  Procurement  Policy  (OFPP)  has  issued  a  policy 
letter'^  which  is  to  be  used  to  define  inherently  governmental  for  policy 
purposes.'''    The  letter  restates  the  definitions  from  the  Circular  and  adds: 

An  inherently  governmental  function  involves,  among 
other  things,  the  interpretation  and  execution  of  the  laws  of 
the  United  States  so  as  to: 

(a)  bind  the  United  States  to  take  or  not  to  take  some 
action  by  contract,  policy,  regulation,  authorization,  order,  or 
otherwise; 

(b)  determine,  protect,  and  advance  its  economic, 
political,  territorial,  property,  or  other  interests  by  military 
or  diplomatic  action,  civil  or  criminal  judicial  proceedings, 
contract  management,  or  otherwise; 

(c)  significantly  affect  the  life  liberty  or  property  of 
private  persons; 


^         Id.  at  §  6(e). 

'"        Id. 

"  Id.  at  §  6(e)(1).  Examples  of  this  type  of  function  include:  criminal 
investigations,  prosecutions,  and  judicial  functions;  management  of  Government 
programs  requiring  value  judgments;  activities  performed  exclusively  by  military 
personnel  who  are  subject  to  deployment  in  combat,  combat  support,  or  combat 
service  support  role;  conduct  of  foreign  relations;  selection  of  program  priorities; 
direction  of  Federal  employees;  regulation  of  space,  oceans,  navigable  rivers  and 
other  natural  resources;  direction  of  intelligence  operations;  and  regulation  of 
industry  and  commerce. 

'^  Id.  at  §  6(e)(2).  Examples  of  this  type  of  function  include:  tax 
collection;  revenue  disbursements;  control  of  treasury  accounts  and  money 
supply;  and  the  administration  of  public  trusts. 

'^        OFPP  Policy  Letter  92-1,  Sept.  23,  1992. 

'■•        As  apposed  to  legal  purposes.   See,  Id,  §  4. 
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(d)  commission,  appoint,  direct,  or  control  officers  or 
employees  of  the  United  States;  or 

(e)  exert  ultimate  control  over  the  acquisition,  use,  or 
disposition  of  the  property,  real  or  personal,  tangible  or 
intangible,  of  the  United  States,  including  collection,  control, 
or  disbursement  of  appropriated  and  other  Federal  funds.'* 

Both  this  letter  and  Circular  A-76  provide  appendices  containing  numerous 
examples  as  to  what  constitutes  an  inherently  governmental  function. 

Congress  has,  at  least  once,  specifically  declared  that  an  activity  or  function 
was  "inherently  governmental"  in  the  context  of  OMB  Circular  A-76.  The 
Volunteers  in  the  Parks  Act  of  1969,  Amendments'^  declared  that  regulation 
and  management  of  natural  resources  on  Federal  lands  are  inherently 
Government  functions  and  should  be  performed  by  Federal  employees.  The  Act 
prohibited  any  contracting-out  in  fiscal  years  1985  through  1988  of  activities 
conducted  by  the  National  Park  Service,  the  Bureau  of  Land  Management,  or 
the  United  States  Fish  and  Wildlife  Service  until,  and  unless,  funds  have  been 
specifically  provided  therefore  by  an  Act  of  Congress.  The  Act  also  prohibited 
the  application  of  OMB  Circular  A-76  to  any  activities  of  these  organizations 
which  involve  10  full  time  equivalents  or  less.'' 

In  making  this  declaration,  Congress  does  not  appear  to  have  expanded  the 
scope  of  "inherently  governmental"  beyond  that  of  the  Circular.  This 
declaration  is  not  inconsistent  with  OMB  Circular  A-76.  The  regulation  and 
management  of  natural  resources  is  one  of  the  Circular's  examples  of  the  act  of 
governing.'*  The  intention  of  this  provision  seems  to  be  to  require  a  greater 
emphasis  be  placed  on  the  purpose  of  the  function  or  activity  being  performed 
as  opposed  to  cost  savings  to  the  Government  in  making  the  decision  as  to  what 
should  or  should  not  be  contracted-out  and  to  give  Congress  more  direct  control 
of  contracting-out  in  this  area." 

In  the  context  of  OMB  Circular  A-76,  there  have  been  relatively  few  cases 
which  discuss  the  concept  of  what  is  an  inherently  governmental  function.  The 
United  States  Claims  Court  has  stated  that  the  coinage  of  money  is  inherently 
governmental,  but  it  left  to  the  discretion  of  the  Mint  to  determine  whether 


Id.  §  5. 

Pub.  L.  No.  98-540,  98  Stat.  2718,  98th  Cong.,  2nd  Sess.  (1984). 

Id.  at  §  3,  98  Stat.  2718-19. 

OMB  Circular  A-76,  §  6(e)(1). 

See,  H.  Rep.  No.  98-960,  98th  Cong.,  2nd  Sess.  (1984). 
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stamping  of  blanks  constituted  coinage,  and  was  therefore  exempt  from  the 
Circular.^" 

In  a  series  of  cases,  the  Comptroller  General  has  reviewed  the  question  of 
whether  the  collection  of  fees  is  an  inherently  governmental  function.  In  1982, 
the  Comptroller  General,  citing  the  1979  version  of  0MB  Circular  A-76,  found 
that  the  collection  of  camping  and  other  recreational  user  fees  was  inherently 
governmental  and,  therefore,  could  not  be  done  by  volunteers.^'  After  the  1983 
revision  of  the  Circular,  and  even  though  the  revision  used  the  same  words  as 
the  1979  version  concerning  "monetary  transactions,"  the  Comptroller  General 
came  to  a  different  conclusion  concerning  the  collection  of  the  same  fees  by 
private  contractors.  The  setting  of  the  fee  was  inherently  governmental  in 
nature,  but  the  collection  of  the  fees  could  be  contracted-out.^^  Using  the  same 
approach,  the  Comptroller  General  found  that  the  General  Services 
Administration  could  contract-out  the  selling  of  used  Government  vehicles,  if  the 
minimum  acceptable  bid  was  established  by  the  Government.  The  setting  of  this 
minimum  bid  was  inherently  governmental,  like  the  setting  of  the  fee.  in  that 
it  required  agency  discretion.  The  actual  selling  of  the  vehicles  was  a 
commercial  function. ^^ 

Beside  these  specifically  excluded  activities,  there  are  several  situations 
where  the  activity,  though  not  excluded,  may  be  exempted  and  performed  in- 
house.  These  include  commercial  activities:  where  there  is  no  satisfactory 
commercial  source  available;^''  where  finding  a  commercial  source  would  cause 
unacceptable  delay  or  disruption;^^  where,  under  criteria  established  by  the 
Secretary  of  Defense,  performance  of  the  activity  is  required  for  national 
defense;^^  where  Government  performance  is  demonstrated  to  be  more  cost- 
efficient  on  an  ongoing  basis  than  contracting-out;^'  and  activities  performed 
at  Government  hospitals,  if  the  agencies  chief  medical  officer  determines  that 
in-house  performance  would  be  in  the  best  interests  of  direct  patient  care.^' 


^°  Arrowhead  Metals,  Limited  v.  United  States,  8  Cl.Ct.  703,  714  (1985). 

2'  62  Comp.  Gen.  339  (1982). 

^  64  Comp.  Gen.  408  (1985). 

2^  64  Comp.  Gen.  149  (1984). 

^  0MB  Cir.  A-76  §  8(a)(1). 

"  Id.  at  §  8(a)(2). 

2^  Id.  at  §  8(b). 

^  Id.  at  §  8(d). 

^  Id.  at  §  8(c). 
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The  Circular  delineates  the  requirements  which  must  be  met  to  qualify  for 
any  one  of  these  exemptions.  The  efforts  to  find  a  commercial  source  must  be 
documented  and  made  available  to  the  public.  These  efforts  must  include  at 
least  three  notices  describing  the  requirements  in  the  Commerce  Business  Daily 
over  a  90  day  period  or,  in  case  of  a  bona  fide  emergency,  two  notices  over  a  30 
day  period.  Specifications  and  requirements  in  the  solicitation  may  not  be 
unduly  restrictive  or  higher  then  those  required  of  in-house.  This  finding  must 
be  documented,  showing  the  specific  impact  on  the  agency  mission  in  terms  of 
cost  and  performance,  and  made  available  to  the  public."'  Urgency,  alone,  is  not 
adequate  reason  to  come  under  the  second  exception.  If  the  activity  has  ever 
been  previously  contracted-out,  the  documentation  must  include  an  explanation 
of  the  differing  circumstances.^" 

The  third  exemption,  that  of  cost  efficiency,  requires  the  most 
documentation.  A  cost  comparison  must  be  prepared  under  the  guidelines  of  the 
supplement  to  the  Circular.  In  many  ways  this  cost  comparison  is  treated  as  a 
competing  bid  for  the  contract.  The  same  specifications  as  used  in  the  request 
for  proposals  must  be  used.  Accounting  rules  for  valuing  such  costs  as  overhead 
and  fringe  benefits  must  be  followed.  The  cost  comparisons  must  be  sealed  until 
bids  for  the  job  are  opened.  Also  there  are  rules  for  insulating  the  bid 
evaluation  process  from  infiuence  of  those  who  prepared  the  cost  comparison.'^' 

Most  of  the  legislation  in  the  area  of  contracting-out  has  been  some  form 
of  Congressional  reaction  to,  placing  a  moratorium  on  or  limitation  on,  the 
general  policy  of  A-76  being  applied  to  some  specific  area.  Some  examples  from 
the  last  twelve  years  might  help  to  illustrate  this  point: 

The  Veterans'  Compensation,  Education,  and  Employment 
Amendments  of  1982^^  prohibited  the  contracting-out  of  medical  care 
administered  by  the  Veterans'  Administration.  If  it  was  determined 
that  an  activity  was  not  a  direct  patient  care  activity  or  an  activity 
incident  to  direct  patient  care,  it  could  be  contracted-out  if  the 
Administrator,  after  conducting  a  study  required  by  the  section,  made 
two  determinations.  He  was  required  to  determine  that:  the  cost  to 
the  Government  (including  the  cost  of  the  study)  would  be  lower  by 
15%  or  more  then  the  cost  of  in-house  performance;  and  the  quality 


2»        Id,  at  §  8(a). 

'"        Id. 

^'        Id.  at  §  8(d).  See,  also  the  supplement  to  0MB  Cir.  A-76  parts  II,  HI, 
and  IV  and  48  C.F.R.  subpart  7.3. 

^2        Pub.  L.  No.  97-306,  86  Stat.  1429,  97th  Cong.,  2nd  Sess.  (1982). 
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or^^    quantity    of   health    care    services    would    be    maintained    or 
enhanced  by  the  contract. ''' 

The  Further  Continuing  Appropriations,  1983^*  provided  that 
none  of  the  funds  appropriated  under  the  act  for  the  General  Services 
Administration  (GSA)  could  be  obligated  or  expended  for  contracting- 
out  of  any  service  which  had  been  performed  by  GSA  employees. ^^ 

The  fiscal  year  1984  continuing  resolution''^  specified  that  no 
funds  could  be  expended  by  GSA  to  contract-out  any  position  of 
guards,  elevator  operators,  messengers,  and  custodians  which  had  been 
performed  by  GSA  employees.  Exception  was  granted  for  certain 
services  contracted-out  to  sheltered  workshops  employing  the  severely 
handicapped.^* 

As  discussed  above,  The  Volunteers  in  the  Parks  Act  of  1969, 
Amendments'^^  declared  that  regulation  and  management  of  natural 
resources  on  Federal  lands  are  inherently  Government  functions  and 
should  be  performed  by  Federal  employees.  The  Act  prohibited  any 
contracting-out  in  fiscal  years  1985  through  1988  of  activities 
conducted  by  the  National  Parks  Service,  the  Bureau  of  Land 
Management,  or  the  United  States  Fish  and  Wildlife  Service  until 
funds  have  been  specifically  provided  therefore  by  an  Act  of  Congress. 
The  Act  also  prohibited  the  application  of  0MB  Circular  A-76  to  any 
activities  of  these  organizations  which  involve  10  full  time  equivalents 
or  less."" 


=^  This  "or"  was  changed  to  an  "and"  by  Pub.  L.  No.  98-160,  §  702(19),  97 
Stat.  993,  1010,  98th  Cong.,  1st  Sess.  (1983). 

^^  Pub.  L.  No.  97-306  at  §  409,  96  Stat.  1446.  This  provision  was  codified 
at  38  U.S.C.  §  5110(c).  Pub.  L.  No.  100-322,  §  401,  102  Stat.  487,  543,  100th 
Cong.,  2nd  Sess.  (1988)  added  the  requirement  of  bids  being  received  from  at 
least  two  responsible,  financially  autonomous  bidders. 

=*  Pub.  L.  No.  97-377,  96  Stat.  1830.  97th  Cong.,  2nd  Sess.  (1982). 

'«  Id.  at  §  120,  96  Stat.  1913. 

"  Pub.  L.  No.  98-151,  97  Stat.  964,  98th  Cong.,  1st  Sess.  (1983). 

^*  Id.  at  §  112,  97  Stat.  976. 

^'  Pub.  L.  No.  98-540,  98  Stat.  2718,  98th  Cong.,  2nd  Sess.  (1984). 

■"'  Id.  at  §  3,  98  Stat.  2718-19. 


§  1530. 


670a. 
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The  Comprehensive  Omnibus  Budget  Reconciliation  Act  of 
1986'"  required  the  National  Oceanic  and  Atmospheric 
Administration  to  notify,  in  writing,  the  President  of  the  Senate,  the 
Speaker  of  the  House,  the  Committee  on  Commerce,  Science,  and 
Transportation  of  the  Senate,  and  the  Committee  on  Merchant  Marine 
and  Fisheries  and  the  Committee  on  Science  and  Technology  of  the 
House  at  least  30  days  before  the  awarding  of  any  contract  for  the 
performance  of  a  commercial  activity  as  defined  in  0MB  Circular  A-76. 
The  notice  was  required  to  include  a  description  of  the  contract,  a 
comparison  of  the  cost  of  and  services  provided  by,  contracting-out 
with  in-house  performance,  and  an  assessment  of  the  benefits  to  the 
Federal  Government  of  proceeding  with  the  proposed  contract.''^ 

The  Sikes  Act:  Extension  and  Amendments''"'  authorized  the 
Secretary  of  Defense  to  enter  into  cooperative  plans  with  the  Secretary 
of  the  Interior  and  the  appropriate  State  agencies  for  the  development, 
maintenance,  and  coordination  of  wildlife,  fish  and  game  conservation 
and  rehabilitation  on  military  reservations.  The  implementation  and 
enforcement  of  these  plans  was  specifically  exempted  from  OMB 
Circular  A-76  and  priority  was  required  to  be  given  to  Federal  and 
State  agencies.  This  exemption  did  not  apply  to  contracts  all  ready  in 
existence,  but  did  cover  renewals.'*'' 

The  Treasury,  Postal  Service  and  General  Government 
Appropriations  Act,  1989'"'  prohibited  the  use  of  any  of  the  funds 
made  available  under  the  Act  to  contract-out  positions  at  the  Bureau 
of  Engraving  and  Printing  Police  Force."* 

The  National  Aeronautics  and  Space  Administration 
Authorization  Act,  Fiscal  Year  1989''''  prohibited  the  use  of  funds 
authorized    by   the   Act.  to    contract-out    any    function    or    activity 


Pub.  L.  No.  99-272,  100  Stat.  82,  99th  Cong.,  2nd  Sess.  (1986). 

Id.  at  §  6083,  100  Stat.  135.  This  provision  was  codified  at  15  U.S.C. 


Pub.  L.  No.  99-561,  100  Stat.  3149,  99th  Cong.,  2nd  Sess.  (1986). 
Id.  at  §  3,  100  Stat.  3150.    This  provision  was  codified  at  16  U.S.C.  § 

Pub  L.  No.  100-440,  102  Stat.  1721,  100th  Cong.,  2nd  Sess.  (1988). 

Id.  at  §  525,  102  Stat.  1750. 

Pub.  L.  No.  100-685,  102  Stat.  4083,  100th  Cong.,  2nd  Sess.  (1988). 
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currently  performed  by  Federal  employees  at  the  Kansas  City  National 
Weather  Service  Training  Center.'" 

One  of  the  most  active  areas  in  the  eighties  for  legislative  action  concerning 
the  application  of  A-76  was  that  of  defense  procurement.  The  Department  of 
Defense  Authorization  Act,  ISSC'  prohibited  the  conversion,  during  fiscal  year 
1980,  of  any  commercial  or  industrial  function  of  DOD,  that  was  being 
performed  by  DOD  personnel  on  November  9,  1979,  to  performance  by  a  private 
contractor  unless  the  Secretary  of  Defense  notified  Congress.  Two  types  of 
notification  were  required  by  the  Act.  The  secretary  was  required  to  notify 
Congress  of  any  decision  to  study  any  such  conversion  and  supply  a  certification 
that  the  government  in-house  cost  calculation  for  the  function  was  based  on  an 
estimate  of  the  most  efficient  and  cost  effective  organization  for  in-house 
performance.  If  after  the  study  was  made,  the  decision  was  made  to  convert,  the 
Secretary  was  required  to  report:  the  economic  impact  on  the  employees 
affected,  the  community,  and  the  Federal  Government;  the  effect  of  the 
conversion  on  the  military  mission  of  such  function;  and  the  amount  of  the 
private  bid  for  performance  of  the  function,  the  cost  if  the  function  were  to  be 
continued  in-house,  and  any  cost  or  expenditure  which  the  government  would 
incur  because  of  the  contract.  The  Act  also  prohibited,  during  the  fiscal  year, 
any  conversion  to  circumvent  any  civilian  personnel  ceiling.*"  This  act  also 
exempted  funds  appropriated  for  any  fiscal  year  for  DOD  research,  development, 
test,  or  evaluation,  or  procurement  or  production  related  thereto,*'  from  0MB 
Circular  A-76  unless  the  funds  were  obligated  or  expended  for  operation  or 
support  of  installations  or  equipment  used  for  research  and  development, 
including  maintenance  support  of  laboratories,  operation  and  maintenance  of 
test  ranges,  and  maintenance  of  test  aircraft  and  ships. *^ 

The  Department  of  Defense  Authorization  Act,  1981"  contained  similar 
restrictions  on  contracting-out  as  were  included  in  the  1980  DOD  authorization, 
but  these  restrictions  were  not  limited  to  the  fiscal  year.  The  Act  prohibited  the 
conversion  of  any  commercial  or  industrial  function  of  DOD,  that  was  being 
performed  by  DOD  personnel  on  October  1,  1980,  to  performance  by  a  private 
contractor  unless  the  Secretary  of  Defense  provided  to  Congress  in  a  timely 
manner:  notice  of  any  decision  to  study  any  such  conversion;  a  detailed 
summary  of  a  comparison  of  the  cost  of  performance  of  such  function  by  DOD 


"*  Id.  at  §  412,  102  Stat.  4101. 

"^  Pub.  L.  No.  96-107,  93  Stat.  803,  96th  Cong.,  1st  Sess.  (1979). 

*"  Id.  at  §  806,  93  Stat.  813. 

*'  Expenditures  authorized  by  law  under  10  U.S.C.  §  138(a)(2),  now  10 
U.S.C.  §  114(a)(2). 

"  Pub.  L.  No.  96-107  at  §  802,  93  Stat.  811. 

"  Pub.  L.  No.  96-342,94  Stat.  1077,  96th  Cong.,  2nd  Sess.  (1980). 
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personnel  and  by  the  private  contractor  which  demonstrates  that  privatization 
of  the  function  would  result  in  cost  savings  to  the  Government  over  the  life  of 
the  contract;  certification  that  the  government  in-house  cost  calculation  for  the 
function  was  based  on  an  estimate  of  the  most  efficient  and  cost  effective 
organization  for  in-house  performance;  and  a  report  of  the  economic  impact  on 
the  employees  affected,  the  community,  and  the  Federal  Government;  the  efiect 
of  the  conversion  on  the  military  mission  of  such  function;  and  the  amount  of 
the  private  bid  for  performance  of  the  function,  the  cost  if  the  function  were  to 
be  continued  in-house,  and  any  cost  or  expenditure  which  the  government  would 
incur  because  of  the  contract.  If  after  these  studies  were  made,  the  decision  was 
made  to  convert,  the  Secretary  was  required  to  report  this  decision  to  Congress. 
The  effective  date  of  this  provision  was  October  1,  1980.  The  Act  also 
prohibited  a  conversion  of  this  type  to  circumvent  any  civilian  personnel 
ceiling.^^ 

The  Department  of  Defense  Authorization  Act,  1983"  amended  the  1981 
DOD  authorization.  It  changed  the  coverage  of  the  provision  to  apply  to 
functions  performed  by  civilian  employees  of  DOD  as  opposed  to  DOD  personnel. 
It  exempted  functions  being  performed  by  10  or  fewer^^  DOD  civilian 
employees  from  the  restrictions  of  the  Act,  but  prohibited  modification, 
reorganization,  or  division  of  functions  to  take  advantage  of  this  exemption. 
The  amendment  also  provided  that  the  restrictions  of  the  Act  should  not  apply 
during  war  or  declared  national  emergency.  The  effective  date  of  this 
amendment  was  October  1,  1982."  The  1983  DOD  authorization  also 
specifically  prohibited  the  use  of  any  funds  appropriated  pursuant  to  this 
authorization  for  the  contracting-out  of  firefighting  or  security-guard  functions 
at  any  military  facility  except  for  the  renewal  of  already  existing  contracts.*' 
This  act  also  placed  a  six  month  moratorium  on  use  of  any  funds  appropriated 
under  this  authorization  for  any  new  studies  of  the  benefits  or  feasibility  of 
contracting-out  in  DOD  of  functions  performed  by  DOD  civilian  employees 
except  for  custodial,  laundry,  refuse  collection,  grounds  maintenance,  food 
service  and  preparation,  and  base  transportation  functions.  The  six  month 
period  ran  from  October  1,  1982  to  March  31,  1983." 


'•'        Id.  at  §  502,  94  Stat.  1086. 

"        Pub.  L.  No.  97-252,  96  Stat.  718,  97th  Cong.,  2nd  Sess.  (1982). 

*^  This  exemption  was  increased  to  40  or  fewer  by  Pub.  L.  No.  99-145,  § 
1234,  99  Stat.  583,  734,  99th  Cong.,  1st  Sess.  (1985)  and  to  45  or  fewer  by  Pub. 
L.  No.  99-661,  §  1221,  100  Stat.  3816.  3976,  99th  Cong.,  2nd  Sess.  (1986). 

"  Id.  at  §  1112,  96  Stat.  747-48.  The  provisions  of  Pub.  L.  No.  96-342 
as  amended  by  this  act  have  been  codified  at  10  U.S.C.  §  2461  by  Pub.  L.  No. 
100-370,  §  2,  102  Stat.  840,  851-52,  100th  Cong.,  2nd  Sess.  (1988). 

*«        W.  at  §  nil,  96  Stat.  747. 

*'        Id.  at  §  305,  96  Stat.  724. 
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The  Department  of  Defense  Authorization  Act,  1984^°  continued  for  two 
years^'  the  prohibition  on  contracting-out  DOD  firefighting  and  security-guard 
functions  which  had  been  initiated  in  the  DOD  authorization  for  fiscal  year 
1983. ^■^  The  extended  prohibition  would  not  apply  to  contracts  to  be  carried 
out  outside  the  United  States,  if  use  of  military  personnel  would  affect  unit 
readiness,  contracts  to  be  carried  out  on  government-owned  but  privately 
operated  installations,  or  renewal  of  existing  contracts. ^^ 

The  Department  of  Defense  Authorization  Act,  1985^"  required  the 
Secretary  of  Defense  to  identify  logistics  activities  that  are  essential  to  the 
national  defense.  The  Act  prohibited  the  contacting-out  of  these  activities 
unless  Congress  was  provided  a  waiver  from  the  Secretary  stating  that  the 
activity  is  no  longer  required  for  national  defense  reasons  and  the  criteria 
utilized  in  granting  the  waiver.^* 

The  Department  of  Defense  Authorization  Act,  1986^^  declared  that 
specifically  described  functions  of  DOD  should  be  deemed  logistics  activities 
essential  to  the  national  defense  under  §  307  of  Pub.  L.  98-525.  The  specifically 
described  functions  were  depot  level  maintenance  of  mission  essential  material 


^°         Pub.  L.  No.  98-94,  97  Stat.  614,  98th  Cong.,  1st  Sess.  (1983). 

^'  October  1,  1985.  This  date  was  extended  to  October  1,  1986  by  Pub. 
L.  No.  99-145.  §  1232,  99  Stat.  583,  733,  99th  Cong.,  1st  Sess.  (1985).  The 
prohibition  on  contracting-out  of  firefighting  services  was  enacted  into 
permanent  law  and  codified  at  10  U.S.C.  §  2693  by  Pub.  L.  No.  99-661,  §  1222, 

100  Stat.  3816,  3976,  99th  Cong.,  2nd  Sess.  (1986).  The  security-guard 
prohibition  was  extended  for  one  year,  until  October  1,  1987,  by  Pub.  L.  No.  99- 
661  and  then  incorporated  in  10  U.S.C.  §  2693  by  Pub.  L.  No.  100-180,  §  1112, 

101  Stat.  1147,  100th  Cong.,  1st  Sess.  (1987).  This  provision  was  transferred  to 
10  U.S.C.  §  2464  by  Pub,  L.  No.  100-370,  §  2,  101  Stat.  840,  853-54,  100th  Cong., 
2nd  Sess.  (1988). 

^2         See,  discussion  of  Pub.  L.  97-252,  above. 

"        Pub.  L.  No.  98-94  at  §  1221.  97  Stat.  691-92. 

^^        Pub.  L.  No.  98-525,  98  Stat.  2492,  98th  Cong.,  2nd  Sess.  (1984). 

"  Id.  at  §  307,  98  Stat.  2514.  This  provision  was  codified  at  10  U.S.C. 
§  2464  by  Pub.  L.  No.  100-370,  §  2,  101  Stat.  840,  853-54,  100th  Cong.,  2nd  Sess. 
(1988). 

^^        Pub.  L.  No.  99-145,  99  Stat.  583,  99th  Cong.,  1st  Sess.  (1985). 
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at  specifically  located  activities  of  the  Army,  Navy,  Marines,  Air  Force,  Defense 
logistics  Agency,  and  the  Defense  Mapping  Agency.®' 

As  the  notes  under  many  of  these  provisions  indicate,  many  of  these 
limitations  where  made  part  of  permanent  law  in  the  late  99th  Congress  and  in 
the  100th. ^'  The  National  Defense  Authorization  Act  for  Fiscal  Year  1987^^ 
made  permanent  law  of  the  prohibition  on  contracting-out  DOD  firefighting 
functions  which  had  been  initiated  in  the  DOD  authorization  for  fiscal  year 
1983.'°  The  prohibition  would  not  apply  to  contracts  to  be  carried  out  outside 
the  United  States,  if  use  of  military  personnel  would  affect  unit  readiness, 
contracts  to  be  earned  out  on  government-owned  but  privately  operated 
installations,  or  renewal  of  existing  contracts."  The  prohibition  on 
contracting-out  security-guard  functions  was  continued  for  one  year  with  the 
same  exceptions  as  for  firefighter  functions.  Also  exempted  from  this 
prohibition  were  contracts  for  security-guard  services  where  the  requirement  for 
the  services  arose  after  the  effective  date  of  the  Act  and  the  Secretary  of  Defense 
determined  that  the  functions  can  be  contracted-out  without  adversely  affecting 
installation  security,  safety,  or  readiness.'^  This  Act  also,  codified  the  general 
policy  on  contracting-out  noted  earlier,  i.e  that  DOD  should  contract-out  any 
function  not  prohibited  by  law  where  it  would  be  provided  at  a  lower  cost 
(including  any  cost  differential  required  by  law,  executive  order,  or  regulation) 
by  the  private  sector.  Guidelines  where  provided  for  determining  if  money  was 
to  be  saved  by  contracting-out.''' 

The  National  Defense  Authorization  Act  for  Fiscal  Years  1988  and  1989'" 
made  permanent  the  prohibition  on  contracting-out  security-guard  functions  at 


"  Id.  at  §  1231,  99  Stat.  731.  This  provision  was  codified  at  10  U.S.C. 
§  2464  by  Pub.  L.  No.  100-370,  §  2,  101  Stat.  840,  853-54,  100th  Cong.,  2nd  Sess. 
(1988). 

^*        See,  10  U.S.C.  §§  2461  through  2468. 

^'         Pub.  L.  No.  99-661,  100  Stat.  3816,  99th  Cong.,  2nd  Sess.  (1986). 

'"        See,  discussion  of  Pub.  L.  97-252,  above. 

"  Pub.  L.  No.  99-661  at  §  1222(a),  100  Stat.  3936.  This  provision  was 
transferred  to  10  U.S.C.  §  2464  by  Pub.  L.  No.  100-370,  §  2,  101  Stat.  840.  853- 
54,  100th  Cong,,  2nd  Sess.  (1988). 

'2        Id.  at  §  1222(b). 

'^  Id.  at  §  1223.  This  provision  was  codified  at  10  U.S.C.  §  2462  by  Pub. 
L,  No.  100-370,  §  2,  101  Stat.  840,  853,  100th  Cong.,  2nd  Sess.  (1988). 

'•*         Pub  L.  No.  100-180,  101  Stat.  1019,  100th  Cong.,  1st  Sess.  (1987). 
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DOD  facilities,  with  the  same  exemptions  as  apply  to  firefighter  functions.''* 

The  National  Defense  Authorization  Act,  Fiscal  Year  1989'^  contained  two 
restrictions  on  DOD  contracting-out  which  were  also  codified.  The  Secretary  of 
Defense  was  prohibited  from  requiring  the  Secretary  of  the  Army  or  the 
Secretary  of  the  Air  Force  to  carry  out  competitions  between  maintenance 
activities  of  their  Departments,  or  between  a  department  activity  and  a  private 
contractor,  in  selecting  an  entity  to  perform  any  depot  maintenance 
workload.'^  In  any  cost  comparison  conducted  by  DOD  under  0MB  Circular 
A-76,  the  Secretary  of  Defense  was  required  to  include  the  retirement  cost,  as 
defined  by  the  section,  of  both  DOD  and  the  private  contractor.  The  DOD 
officer  or  employee  who  is  responsible  for  a  contracting-out  determination  must 
consult,  at  least  monthly  during  the  determination  period,  with  the  civilian 
employees  who  will  be  affected  by  the  determination.'* 

The  National  Defense  Authorization  Act  for  Fiscal  Years  1988  and  1989 
had  required  the  Secretary  of  Defense  to  direct  the  commander  of  each  military 
installation  to;  prepare,  each  fiscal  year,  an  inventory  of  commercial  activities 
carried  out  by  Government  personnel  on  the  installation;  decide  which  of  these 
activities  should  be  subject  to  0MB  Circular  A-76;  conduct  a  solicitation  for 
contracts  for  the  activities  selected  for  contracting-out;  and  assist  in  finding 
employment  for  any  DOD  employees  displaced  because  of  contracting-out.'^ 
This  provision  was  codified  by  The  National  Defense  Authorization  Act  for 
Fiscal  Years  1990  and  1991.*° 


"  Id.  at  §  1112.  101  Stat.  1147.  See,  discussion  of  Pub.  L.  No.  99-661, 
above,  for  description  of  exemptions.  This  provision  was  transferred  to  10 
U.S.C.  §  2464  by  Pub.  L.  No.  100-370,  §  2,  101  Stat.  840,  853-54,  100th  Cong., 
2nd  Bess.  (1988). 

'^        Pub.  L.  No.  100-456,  102  Stat.  1918,  100th  Cong.,  2nd  Sess.  (1988). 

"  Id.  at  §  326.  102  Stat.  1955.  This  provision  was  codified  at  10  U.S.C. 
§  2466. 

"  Id.  at  §  331.  102  Stat.  1957-56.  This  provision  was  codified  at  10 
U.S.C.  §  2467. 

''        Pub  L.  No.  100-180,  §  nil,  101  Stat,  at  1046. 

«"  Pub  L.  101-189,  Div.  A,  Title  XI,  Part  D,  §  1131,  103  Stat.  1352.  1560, 
101st  Cong.,  1st  Sess.  (1989).  The  provision  was  codified  at  10  U.S.C.  §  2468. 
The  regulations  implementing  this  provision  are  found  at  32  C.F.R.  parts  169 
and  169a. 
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Appeal  of  A-76  Decisions 

There  are  three  main  types  of  challenges  to  be  considered  when  looking  at 
the  right  to  appeal  a  contracting-out  decision:  challenge  to  the  cost  comparison, 
either  substantively  or  procedurally;  challenge  by  a  Federal  employee  labor 
organization  to  the  decision  to  contract-out;  and  challenge  by  a  disappointed 
bidder  to  a  decision  not  to  contract-out. 

Circular  A-76  states  that: 

This  Circular  and  its  supplement  shall  not  establish  and 
shall  not  be  construed  to  create  any  substantive  or 
procedural  basis  for  anyone  to  challenge  any  agency  action 
or  inaction  on  the  basis  that  such  action  or  inaction  was  not 
in  accordance  with  this  Circular,  except  as  specifically  set 
forth  in  Part  I,  Chapter  2,  paragraph  I  of  the  Supplement, 
"Appeals  of  Cost  Comparison  decisions." 

Each  agency  is  required  to  establish  an  appeals  procedure  for  informal 
administrative  review  of  the  initial  cost  comparison  result.  Such  procedure  must 
provide  for  an  independent  review  by  an  official  at  the  same  or  higher  rank  as 
the  official  who  approved  the  result.  Review  must  be  completed  with  30  days 
after  receipt  of  the  request  for  review.  This  procedure  is  only  to  be  used  for 
resolving  questions  concerning  the  calculation  of  the  cost  comparison.'^ 

Federal  employee  labor  organizations  have  attempted  with  varying  success 
to  inject  themselves  into  contracting-out  the  decision.  One  approach  was  to 
claim  that  the  contacting-out  decision  was  negotiable  procedure  as  opposed  to 
a  nonnegotiable  substantive  right.  While  the  Civil  Service  Reform  Act  of  1978 
clearly  reserves  to  management  the  right  to  make  contracting-out  decisions,*^ 
the  Federal  Labor  Relations  Authority  held  that  this  type  of  challenge  could  still 
be  made  to  the  contracting-out  procedure.  This  view  of  the  FLRA  met  with 
differing  results  in  various  courts  of  appeals.*''  The  Supreme  Court,  in  1990, 
generally  rejected  the  view  of  the  FLRA.*'^ 

As  this  one  type  of  review  was  being  cut  off,  another  appears  to  be  opening. 
Cases   from   the   late   1970's  and   early   1980's  had   held   that  challenges  to 


«'        OMB  Cir.  A-76,  §  7(c)(8). 

«2        See,  48  C.F.R.  §  7.307. 

"        5  U.S.C.  §  7106(a)(2)(B). 

"  See,  e.g.  Defense  Language  Institute  v.  FLRA,  767  F.2d  1398  (9th  Cir. 
1985)  rejecting  the  view  of  FLRA  and  Department  of  Defense  v.  FLRA,  659  F.2d 
1140  (D.C.Cir.  1981)  which  accepted  the  FLRA  position. 

'*        Department  of  the  Treasury  v.  FLRA,  494  U.S.  922  (1990). 
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contracting-out  decisions  under  the  Administrative  Procedures  Act  (APA)*® 
were  not  permissible  because  this  decision  had  been  committed  to  agency 
discretion.*'  A  1991  decision  of  the  Court  of  Appeals  for  the  6th  Circuit  held 
that  a  challenge  under  the  APA  was  permissible.  The  court  stated  that  the 
1970's  version  of  A-76  did  leave  much  to  agency  discretion,  but  the  1983  revision 
of  the  Circular  and  the  statutes  enacted  to  give  guidance  in  its  implementation, 
had  made  the  process  mandatory  and  therefore  reviewable  under  the  APA.*' 

The  General  Accounting  Office  (GAO)  has  refused  to  recognize  the  standing 
of  Federal  employee's  labor  organizations  to  protest  contract  awards  which  were 
the  result  of  A-76  cost  comparisons.  This  refusal  has  been  based  on  the  fact 
that  neither  the  union  nor  the  employee  is  a  bidder  or  otherwise  interested 
party  for  purposes  of  standing  under  GAO's  bid  protest  procedures.*^ 

Generally  disappointed  bidder  challenges  to  A-76  decisions  have  not  been 
accepted  in  either  the  Court  of  Claims  or  the  Federal  district  courts. *° 
Similarly,  the  GAO  at  first  refused  to  accept  protests  of  A-76  decisions.'^' 
Starting  in  the  late  1970's  GAO  moved  away  from  this  position.'^'  It  will  now 
review  an  agency  decision  based  upon  an  A-76  cost  comparison  where  the 
disappointed  bidder  alleges  that  the  agency  failed  to  follow  mandatory 
procedures  of  the  Circular  resulting  in  inaccurate  computation  of  the  cost 
comparison,  under  circumstances  where  the  procurement  process  is  utilized  and 
the  error  results  in  an  abuse  of  that  process.^''    GAO  will  normally  find  an 


»«        5  U.S.C.  §§  701  et  seq. 

"  See,  e.g.,  AFGE,  Local  1668  v.  Dunn,  561  F.2d  1310  (9th  Cir.  1977); 
Local  2855,  Am.  Fed'n  of  Gov't  Employees,  v.  United  States,  602  F.2d  574  (3rd 
Cir.  1979);  and  Local  2017  w.  Brown.  680  F.2d  722  (11th  Cir.  1982),  cert,  denied, 
459  U.S.  1104  (1983). 

«'  Diebold  v.  United  States,  947  F.2d  787  (6th  Cir.  1991),  rehearing  and 
rehearing  en  banc,  denied,  961  F.2d  97  (1992). 

«^  See,  e.g..  Locals  1857  and  987,  AFGE,  B-195733  (Feb.  4,  1980)  80-1 
CPD  H  89.. 

^°  Motion  Picture  Job  Technicians  v.  NASA,  F.  Supp.  1462  (  N.D.  111. 
1984);  and  Moore  Business  Forms,  Inc.  v.    United  States,  4  CI.  Ct.  186  (1983). 

"  See,  e.g.,  Accors  Service,  B-186332  (Oct  1,  1976)  76-2  CPD  f  302;  and 
General  Datacom,  B-182556  (Apr.  9,  1975)  75-1  CPD  H  218. 

'2  See,  e.g.,  What-Mac  Contractors,  B-193155  (Nov  3,  1978)  78-2  CPD  t 
32;  St.  Joseph  Telephone  &  Telegraph,  B-194580  (July  31,  1979)  79-2  CPD  f  66; 
and  Crown  Laundry  &  Dry  Cleaners,  B-194505  (July  18,  1979)  79-2  CPD  H  38. 

^^        Dynatena  Inc.  B-221089  (Mar.  31  1985)  85-1  CPD  H  506. 
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abuse  of  the  procurement  process  where  the  solicitation  promised  that  the  cost 
comparison  would  be  conducted  in  accordance  with  A-76,  but  it  was  not.** 

GAO  requires  that  all  administrative  appeals  be  exhausted  before  it  will 
consider  a  contracting-out  decision.^*  The  standard  used  in  these  protests  is 
one  of  reasonableness.  For  example,  an  agency  may  rely  on  the  estimates  of 
engineers  and  supervisors  for  labor  hours  and  other  components  of  the  cost 
comparison.'^  The  protester  has  the  burden  of  showing  that  the  agency 
violated  A-76  and  of  showing  that  the  agency's  cost  comparison  was  not 
reasonably  supported." 

We  hope  this  information  has  been  responsive  to  your  request.  If  we  may 
be  of  further  assistance,  please  call. 


John  R.  Luckey  ~^^^~ 

Legislative  Attorney 
American  Law  Division 


'^         Crown  Laundry  &  Dry  Cleaners,  B-194505  (July  18.  1979)  79-2  CPD 
H  38;  and  Dynatena  Inc.  B-221089  (Mar.  31  1985)  85-1  CPD  H  506. 

'*         Big  Picture  Co.,  B-209380  (Nov.  8,  1982)  82-2  CPD  H  417. 

'^        ACMAT  Corp.,  B-197589  (Mar.  18,  1981)  81-1  CPD  H  206. 

"         Kentucky  Bldg.  Maintenance,  B-203206  (Oct.  9,  1981)  81-2  CPD  H  293. 
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Business  Coalition  for  Fair  Competition 

Summary  of  statement 
by  Marie  Fath 

September  24,  1996 

Senate  Committee  on  Governmental  Affairs 

Senator  Stevens  and  members  of  the  Committee.    I  am  appearing 
as  the  elected  officer  of  the  Business  Coalition  for  Fair 
Competition.     The  Coalition,  whose  members  are  listed  in  our 
full  statement,  represents  predominantly  small  businesses  whose 
constituents  are  the  victims  of  federal  government  competition. 

Seated  behind  me  is  Kenton  Pattie,  Executive  Director  of  the 
Coalition,  who  is  one  of  Washington's  top  experts  in  the  area  of 
government   competition. 

We  applaud  the  committee  for  holding  this  hearing,  trying  to 
find  ways  to  level  the  competitive  playing  field  between 
government  and  the  private  sector. 

In  particular,  we  support  S.  1724,  the  Freedom  From 
Government  Competition  Act,  and  the  Thomas  Amendment  to 
the  Treasury,  Postal  Service,  Appropriations  Bill  (HR  3756), 
adopted  59-39  on  Wednesday,  September  11,  1996. 

Thomas  Amendment 

The  goal  of  government  is  to  govern,  protect  the  life  liberty, 
and  pursuit  of  happiness  of  its  citizens,  not  to  operate 
campgrounds,  daycare  centers,  testing  laboratories,  helicopter 
services,  mapping  and  surveying,  or  below-cost,  tax-free  retail 
services. 

"Entrepreneurial  government"  endorsed  by  this  Administration's 
National  Performance  Review  urges  government  officials  to  seek 
new  ways  to  justify  their  existence--to  go  out  and  hustle  up  some 
business—while  Congress  searches  for  ways  to  reduce  the  size  of 


Executive    Summary:     Business  Coalition  for  Fair  Competition 
8421  Frost  Way,  Annandale  VA  22003       Phone  703  280  4622 
FAX  703  280  0942 


118 


government.     On  the  one  hand,  "entrepreneurial  government" 
says  big  government  is  OK  as  long  as  it  earns  enough  money  to 
pay  for  itself;    on  the  other  hand,  Congress  and  the  public  are 
saying  "reduce  the  size  of  government." 

A  White  House  official  met  with  the  Coalition  July  17,  1996  to 
defend  the  government's  right  "to  provide  services  for  itself  as 
a  means  of  saving  money."    But  how  would  the  Administration 
know  if  they  are  saving  money   if  government-to-government 
sales  are  conducted  (1)  without  competition  and  (2)  without 
following   Federal  procurement   regulations? 

When  we  asked  the  Director  of  the  Office  of  Federal 
Procurement  Policy  nbout  the  rapid  growth  in  government 
business  ventures  he  said  his  office  would  not  regulate  it.     So 
clearly,  government-to-government  sales  will  be  conducted   (1) 
outside  the  normal  Federal  procurement  process  (2)  with 
existing  businesses  grandfathered  forever  and  (3)  with  future 
business  ventures  subject  to  minimal  regulation. 

The  White  House  official  told  us:  "When  you  see  an  agency 
squeezed  you'll  see  them  more  entrepreneurial  to  save  their 
mission.    That's  what's  going  to  happen."    The  White  House 
urged  us  to  adapt  to  the  change  rather  than  object  to  it. 

Despite  the  provisions  of  the  Economy  Act  and  Executive 
Orders,  the  White  House  spokesperson  adamantly  maintained 
that  "There  is  no  requirement  that  government  business  must  be 
shopped  out  to  the  private  sector.    We  don't  do  that  as  a  matter 
of  course." 

On  the  subject  of  government  commercial  centers,  the  White 
House  told  us:  "We  made  the  decision  not  to  dismantle  the 
national  laboratories.     They're  not  fully  funded  so  they  have  to 
go  out  and  get  more  money  by  doing  work.  The  thrust  is  to 
preserve  the  labs  and  to  let  them  do  additional  work  if  they 
have  the  expertise.     They  are  marketing  to  replace  the  dollars 
they're   losing." 
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Thus,  under  this  Administration  any  agency  not  getting 
"enough"  money  from  Congress  can  stay  in  business  by  getting  a 
contract  from  a  Federal,  state  or  private  entity.     Is  this  what 
Congress  wants?    The  message  in  the  Thomas  Amendment  last 
weeli  is  "No." 

Freedom  From  Competition  Act 

For  decades,  the  Executive  Branch  has  had  the  opportunity  to 
solve  the  problem  of  unfair  government  competition  with  the 
private  sector.     Yet,  once  again  they  come  before  this 
Committee  today  urging  the  Senate  to  leave  the  job  to  OMB  and 
to  not  restrict  their  freedom  to  do  whatever  they  please.     OMB 
has  had  its  chance  to  solve  the  problem.     Numerous  changes  to 
OMB  Circular  A-76  have  been  initiated  over  the  years.     None 
has  succeeded. 

For  example,  I  bring  your  attention  to  the  chart  at  the  end  of 
the  Coalition's  full  statement.     Despite  all  the  OMB  effort,  DOD 
has  dropped  from  studying  over  300  conversions  to  private 
sector  in  the  1980s  under  A-76  to  almost  none  today.     Another 
example:     all  the  downsizing  at  NASA  has  been  done  without 
reference  to  A-76.     A-76  is  so  bureaucratic,  so  encumbered  with 
red  tape  and  delay,  agencies  are  not  using  it.    A-76  has  become 
an  anachronism,  so  tangled  that  it  does  not  command  the  respect 
of  the  agencies. 

In  contrast,  the  Freedom  From  Government  Competition  Act  S. 
1724  will  command  respect  among  the  agencies.     It  gives  the 
Executive  Branch  a  fresh  start,  with  national  policy  and 
direction  from  Congress  that  OMB  has  been  unable  to  formulate 
or  enforce.     On  the  one  hand,  the  Executive  Branch  tells 
Congress  they  agree  with  the  goal  of  reliance  on  the  private 
sector,  but  on  the  other  hand  they  say  if  Congress  orders  them 
to  turn  to  the  private  sector  the  Federal  government  will  be 
brought  to  a  standstill! 

In  December  1995,  the  Coalition  submitted  an  extensive  analysis 
of  the  OMB  proposal  to  change  A-76  and  its  Supplemental 
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Handbook.     Despite  the  criticisms  of  industry,  OMB  insisted  on 
publishing  a  plan  that  will  perpetuate  a  cumbersome,  time- 
consuming  procedure  which  purports  to  advocate  competition 
but  in  fact  discourages  agencies  from  trying. 

In  contrast,  the  Freedom  From  Government  Competition  Act 
will  encourage  agencies  to  try.     While  A-76  gives  agencies  36 
months  to  study  possible  changes,  S.  1724  provides  no  such 
ways  to  postpone  the  will  of  the  Congress.     While  A-76  gives 
agencies  the  right  to  keep  doing  businesses  as  usual  as  long  as 
they  are  designated  as  "core,"  S.  1724  provides  no  such 
loophole.     While  A-76  provides  layers  of  appeals  and  review,  S. 
1724  simply  says  "Do  it."    We  are  confident  that  "Do  it"  is  the 
message  of  the  104th  Congress.     Passage  of  S.  1724  is  the  only 
way  you  can  succeed  in  delivering  this  message. 

What  Congress  wants  is  for  agencies  to  return  to  doing  only 
what  is  "inherently  governmental."     That  is  what  S.  1724  says. 
In  contrast,  A-76  allows  agencies  to  continue  conducting 
hundreds  of  commercial  lines  of  business.     S.  1724  will  prevent 
new  government  business  ventures.     A-76  will  not. 

The  written  testimony  of  the  Business  Coalition  for  Fair 
Competition  contains  a  list  of  18  possible  solutions  to  the 
problems  of  entrepreneurial  government.     These  solutions  range 
from  passing  the  Freedom  From  Government  Competition  Act 
to  prohibiting  federal  agencies  from  launching  new  business 
ventures.     We  urge  you  to  consider  these  18  solutions. 

I  close  by  reporting  to  the  Committee  that  on  October  15  a 
private  campground  run  by  a  small  business  person  will  go  out 
of  business  because  the  US  Forest  Service  built  a  new  Federal 
campground  on  the  other  side  of  the  highway.     The  opening  of 
the  Federal  campground  this  year  cut  occupancy  at  the  private 
campground  by  50%  making  it  impossible  for  the  small  business 
to  survive.     That  is  what  this  legislation  is  all  about.  Senator 
Stevens  and  members  of  the  Committee.    The  Federal 
government  is  taking  jobs  and  livelihood  away  from  small 
businesses.     This  is  what  the  White  House  Conference  on  Small 
Business  delegates  want  changed.     This  is  what  our  Coalition 
wants  changed.    This  is  what  S.  1724  will  change. 

Thank  you  for  holding  this  hearing. 
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19  Recommendations  of  the  Business  Coalition  for 
Fair  Competition 

1.  Pass  the  Freedom  From  Government  Competition  Act. 

2.  Adopt  a  moratorium  on  Federal  agencies  selling  services  to 
each  other  to  (A)  prevent  this  type  of  procurement  bypassing 
Federal  acquisition  rules  (B)  ensure  that  commercial  sources  are 
used  rather  than  government  sources.     Make  the  Thomas 
Amendment  to  the  Treasury,  Postal  Service  Appropriations  bill 
part  of  any  final  appropriations  legislation  passed  by  the  104th 
Congress. 

3.  Prohibit  Federal  agencies  from  selling  products  and  services 
to  non-Federal  entities  when  these  products  and  services  are 
available  from   private  enterprise. 

4.  Amend  each  authorization  and  appropriations  bill  requiring 
that  (A)  each  agency  have  a  plan  for  increasing  reliance  on 
commercial  sources  and  (B)  prohibiting  the  use  of  Federal  funds 
to  start  or  carry  on  any  activity  to  provide  commercial  products 
and  services  if  those  products  and  services  can  be  procured 
from  private  businesses  through  ordinary  business  channels. 

5.  Require  that  all  government  lines  of  business  be  clearly 
identified  in  Federal  budget  line  items. 

7.  Impose  restrictions  on  agencies  to  discourage  automatically 
directing  their  contracting  toward  nonprofits.     Insist  that  the 
private  for-profit  sector  be  allowed  to  compete  as  sources  for 
all  government   requirements. 

8.  In  any  legislation  or  regulation  mentioning  the  word  "small 
business"  prohibit  the  inclusion  of  universities,  nonprofit 
hospitals  and  other  tax-exempt  entities.     In  contrast.  President 
Clinton  recently  issued  an  Executive  Order  in  which  non-profits 
were  defined  as  small  businesses. 

9.  Prohibit  Federal  agencies  from  launching  new  business 
ventures. 
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For  example,  the  Executive  Branch  is  planning  to  launch  a  new 
800  phone  number  to  promote  the  use  of  and  sell  reservations  at 
Federal  campgrounds.     This  is  a  huge  government  undertaking 
pitting  the  Federal  campgrounds  against  private  sector 
campgrounds. 

10.     Establish  a  standard  government-wide  two-point  test:     (1) 
Should  government  get  involved  in  this?     And  if  "yes"  (2) 
Should  government  employees  or  private  contractors  do  the 
work? 

12.  Establish  an  Office  of  Privatization  or  other  Federal  entity 
to  ensure  that  the  subject  of  today's  hearing  is  monitored  and 
pursued  daily  in  the  Executive  Branch.    Other  than  the  Chief 
Counsel  for  Advocacy,  Small  Business  Administration,  there  is 
currently  no  champion  for  the  private  sector  in  the  Executive 
Branch. 

13.  Continue  the  process  of  privatizing  Federal  business 
activities.  (The  Reagan  and  Clinton  Administrations  have 
identified  targets  but  only  a  few  were  approved  by  the  104th 
Congress.) 

14.  Empower  the  Procurement  Center  Representatives  in  each 
agency  to  apply  the  two-point  test  to  each  procurement. 
Empower  the  Small  and  Disadvantaged  Business  Office 
(SADBU)  in  each  agency  to  oppose  agency  competition  with 
private  enterprise  and  to  advocate  reliance  on  small  businesses. 

15.  Prohibit  the  use  of  aircraft  operated  by  or  donated  by  the 
Federal  government  to  be  used  in  commercial  services  already 
provided  by  small  businesses. 

16.  Eliminate  statutory  restrictions  which  limit  the  authority  of 
any  Federal  agency's  contracting  out. 

17.  Insist  that  "core"  agency  business  activity  be  examined 
annually  for  contracting  out  and  that  "core"  work  should  be 
identified  in  the  budget,  examined  for  termination  or 
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contracting  out,  and  not  be  exempted  from  the  standard  two 
point  test  mentioned  in  10  above. 

18,  Oppose  as  the  House  did  the  Andrews  Amendment  any 
proposal  to  force  cost  studies  on  Federal,  state,  or  local 
agencies  as  an  impediment  to  contracting  out  or  privatization. 

19.  Halt  the  rapid  expansion  of  Prison  Industries  into  dozens  of 
markets  currently  served  by  the  private  sector  and  eliminate  the 
provision  which  makes  it  mandatory  for  all  agencies  to  buy 
from  the  Prison  Industries  before  considering  a  private  sector 
source. 
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Committee  on  Government  Affairs 
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Re:    September   24,    1996:   Testimony   on   Freedom   from   Government 
Competition  Act  of  1996-S.  1724 
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Dear  Ms.  Prosser; 

Enclosed  is  the  edited  version  of  my  written  testimony  provided  by  the  committee. 
I  also  have  enclosed  a  copy  of  my  oral  testimony  recorded  by  the  Federal  News 
Service  on  LEXIS.  I  would  like  to  request  that  the  committee  include  my  attached 
oral  testimony  as  part  of  the  hearing  record  in  addition  to  my  prepared  statement. 

If  you  have  any  questions  please  do  not  hesitate  to  contact  me.  Thank  you  for  your 
help. 

Very  truly  yours, 

Marie'ETFath 

Director  of  Government  Affairs 

cc:  Mr.  Kenton  Partie,  Exec.  Dir.,  BCFC 
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We  will  now  turn  to  Ms.  Fath. 

MS.  FATH:  Good  morning.   I  am  Marie  Fath,  director  of  Government  Affairs  at  the 
Textile  Rental  Services  Association,  appearing  on  behalf  of  the  Business 
Coalition  for  Fair  Competition,  a  group  of  small  businesses  formed  to  fight 
government  competition.  /  o-\ 

1    think  we  agree  with  everything  that  has/been  said  here  today,  that  the 
government  shouldn't  be  in  the  business /competing  with  the  private  sector.   We 
don't  believe  that  the  government  should  be  providing  laundry  services, 
operating  campgrounds,  day  care  centers,  testing  laboratories,  helicopter 
services,  or  mapping  and  sujrveying. 

We  are  a  little  disturbed  by  the  administration's  "entrepreneurial  government." 
It  urges  agencies  to  seek  new  ways  to  justify  their  existence  and  to  go  out  and 
hustle  up  business.   At  a  time  when  Congress  is  trying  to  cut  the  size  of  the 
government,  the  administration  is  saying  "Big  government  is  okay  as  long  as  it 
'pays  for  itself." 

A  White  House  official  met  with  the  coalition  last  July  to  defend  the 
government's  right  to  provide  services  for  itseJ f  as  a  means  of  saving  money. 
But  we  ask  the  question.  How  can  you  know  if  you  are  saving  money,  if  you  are 
not  doing  any  sort  of  competitive  bidding  or  without  following  federal 
procurement  regulations?     /  (^ <->-, -^i^jj^ 

Despite  the  Economy  Act  andy&cecutive  Orders  to  the  contrary,  the  White  House 
maintains  it  does  not  (-inauaibie)  the  private  sector  and  contracts)^  out.   We 
believe  that  OMB  has  not  fixed  "A-76"  despite  the  recent  revisions.   We  believe 
the  Freedom  from  Government  Competition  Act  and  the  Thomas  amendment  would  help 
level  the  playing  field. 

Unfair  competition  hurts  small  business  and  causes  jobs  to  be  lost.   I  would 
like  to  talk  a  little  bit  about  my  industry.   I  represent  the  commercial  laundry 
industry.   One  of  our  problems  has  been  trying  to  get  VA  business  for  the  last 
20  years.   It  is  the  largest  hospital  system  in  the  world,  but  we  have  been 
unable  to  break  the  cycle  of  "A-76." 

VA  wants  to  keep  its  business  in-house.   We  can't  get  it,  even  though  we  can  do 
the  services  at  a  lower  cost  per  pound  than  the  VA.  We  have  also  seen  the  VA 
recently  enter  into  competition  with  the  private  sector  in  Sioux  Falls.   They 
have  actually  gone  out  and  looked  for  ways  to  get  commercial  business  to  deal 
with  their  excess  capacity.   Again,  this  is  hurting  small  business.   It  is 
hurting  my  members.  What  used  to  be  our  potential  customers  are  now  the 
government's  customers,  or  their  potential  customers.   To  conclude,  we  think 
"A-76"  is  not  enough.   We  need  legislation.   We  really  strongly  support  the 
Thomas  amendment .    / 
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Mr.  Chairman  and  members  of  the  Committee,  my  name  is  John 
N.  Sturdivant.   I  am  the  National  President  of  the  American 
Federation  of  Government  Employees  (AFGE),  AFL-CIO.   On  behalf  of 
the  700,000  federal  and  D.C.  government  employees  represented  by 
AFGE,  I  would  like  to  thank  you  for  the  opportunity  to  testify 
before  the  Committee  on  S.  1724. 

I  am  here  to  state  our  union's  very  strong  opposition  to 
this  legislation.   S.  1724  is  against  everything  for  which  AFGE 
stands.   Its  underlying  premises  are  wrong  and  its  enactment 
would  both  constitute  corporate  welfare  and  undermine  the 
principles  of  sound  government. 

The  private  sector  does  not  hold  a  monopoly  on  productivity 
and  efficiency.   As  I  will  discuss  later  in  my  testimony,  federal 
employees,  when  permitted,  can  match--and  in  many  cases  exceed — 
the  performances  of  their  private  sector  counterparts.   The 
notion  that  the  private  sector  should  be  granted  a  monopoly  on 
performing  commercial  activities  is  dangerously  wrong.   We  need 
only  to  re-read  the  studies  which  have  documented  the  waste  and 
fraud  which  result  when  government  relies  solely  on  the  private 
sector  for  the  goods  and  services  it  needs  to  understand  that  S. 
1724 's  enactment  would  create  conditions  rife  for  abuse. 

In  a  nutshell,  Mr.  Chairman,  S.  1724  would  mandate  that  all 
federal  agencies  procure  their  commercial  goods  and  services  from 
the  private  sector.   If  no  such  private  sector  provider  exists, 
agencies  would  then  have  to  examine  procuring  those  goods  and 
services  from  either  state  or  local  governments.   Further,  the 
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legislation  would  require  the  Director  of  the  Office  of 
Management  and  Budget  (0MB)  to  identify  all  procurement 
activities  currently  purchasing  goods  and  services  in-house. 
Once  identified,  federal  agencies  would  then  be  required  to 
transition  those  functions  to  the  private  sector  within  5  years. 
Finally, . it  would  prohibit  the  government  from  conducting  cost 
comparisons  or  other  financial  analyses  to  determine  which 
provider  can  best  perform  a  function  at  the  least  cost  to  the 
taxpayers.   The  radical  policy  contained  in  S.  1724  would  result 
in  public  funds  being  thrown  at  private  companies.   This  is  not 
just  privatization.   It  is  profiteering  at  its  worst. 

Federal  agencies  already  have  ample  authority  to  privatize 
and  outsource.   As  you  are  well  aware,  Mr.  Chairman,  the  federal 
government  has  relied  on  the  private  sector  in  the  past  for  goods 
and  services,  and  will  continue  to  do  so  in  the  future.   The 
current  regulatory  framework,  especially  the  recently  revised 
Supplement  to  A-76,  provides  incentives  for  competition,  while 
maintaining  the  appropriate  controls  and  assurances  needed  to 
ensure  that  all  parties  have  the  chance  to  compete  on  a  level 
playing  field.   These  reforms  are  just  now  being  implemented;  we 
believe  that  they  should  be  given  a  chance  to  work. 

I  would  like  to  discuss  our  concerns  about  this  legislation 
in  greater  detail. 

S.  1724  Would  Prevent  Full  Competition 

The  bill  limits  the  federal  government's  ability  to  find  the 
most  efficient  and  most  effective  method  of  performing  its  work. 
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It  abandons  the  principles  and  benefits  of  public-public  and 
public-private  competition  which  are  contained  in  0MB  Circular  A- 
76  and  its  revised  Supplement.   It  relies  totally  on  the  mistaken 
notion  that  private  sector  performance  is,  in  every  case,  the 
best  and  only  alternative.   This  premise  is  patently  false. 
Historically,  savings  from  A-76  competitions  and  the  review  and 
subsequent  implementation  of  Most  Efficient  Organizations  have 
resulted  in  savings  of  20  per  cent  per  study.   These  savings  are 
realized  whether  the  work  is  outsourced  or  continues  to  be 
performed  in-house. 

Over  the  years,  the  A-76  competitive  process  has  benefited 
taxpayers  with  billions  of  dollars  in  savings.   I  am  proud  of  the 
fact  that  these  competitions  have  shown  federal  workers  to  be 
just  as  competitive  as  their  private  sector  counterparts — in 
terms  of  their  cost,  efficiency  and  overall  quality  of 
performance.   As  a  further  indication  of  our  ability  to  compete, 
it  should  be  noted  that  under  the  present  system,  federal 
employees  participating  as  members  of  Labor-Management  Teams  have 
won  50  per  cent  of  the  competitions  conducted  to  date.   All  this 
demonstrates  that,  given  the  chance,  we  can  compete — to  the 
benefit  of  all  Americans  who  rely  on  the  federal  government  and 
pay  its  bills . 

Despite  years  of  debate  and  countless  studies,  there  is  no 
proof  that  the  wholesale  privatization  that  would  be  mandated  by 
S.  1724  is  in  the  best  interest  of  the  taxpayer.   To  the 
contrary,  the  General  Accounting  Office  (GAO)  surveyed  nine 
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different  studies  on  contracting  out  and  found  that  savings  could 
have  been  achieved  in  every  single  case  if  the  work  had  been  kept 
in-house. 

S.  1724  is  not  without  precedent.   Earlier  this  year,  at  a 
hearing  of  the  Senate  Defense  Appropriations  Subconunittee,  Mr. 
Chairman,'  you  may  recall  that  we  discussed  the  Pentagon's 
unveiling  of  a  plan  to  privatize  the  nation's  maintenance  depots, 
using  an  agency-specific  approach  similar  to  that  which  would  be 
implemented  government-wide  under  S.  1724.   These  depots,  which 
are  instrumental  to  America's  defense  readiness,  would  have  been 
relegated  to  "last  sources  of  repair,"  allowed  to  compete  only 
for  that  work  "which  private  industry  cannot  or  would  not 
compete."   In  its  analysis  of  this  proposal,  GAO  emphasized  that 
the  Defense  Department's  plan  would  not  result  in  expected 
savings.   In  fact,  GAO  predicted  that  this  wholesale 
privatization  initiative  might  actually  result  in  greater  costs 
to  the  taxpayers  and  an  overall  degradation  in  the  readiness  of 
our  armed  forces.   Fortunately,  this  Congress,  thanks  t,o  a 
bipartisan  coalition  of  Republicans  and  Democrats,  rejected  the 
proposal  to  privatize  in  a  wholesale  fashion  the  nation's  depots. 

Mr.  Chairman,  you  have  often  heard  me  say  that  "Federal 
employees  are  not  afraid  of  competition.   If  we  cannot  provide 
the  services  better,  faster  and  cheaper  than  our  private  sector 
competition,  then  we  do  not  deserve  to  perform  the  work  in  the 
first  place."   We  ask  you  and  the  members  of  this  Committee  not 
to  deny  us  the  opportunity  and  dignity  of  competing.   We  ask  only 
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that  we  be  afforded  the  same  privilege  afforded  to  others:  the 
chance  to  prove  that  we,  too,  can  provide  high-quality  service  at 
a  low  cost.   Do  not  deny  the  nation  or  its  taxpayers  the 
documented  benefits  of  public-private  competition.   We  urge  you 
to  oppose  the  wholesale  privatization  of  our  work.   We  urge  you 
to  oppose -S.  1724 . 
The  Committee  Should  Give  the  Revised  Circular  a  Chance  to  Work 

Earlier  in  my  testimony,  I  pointed  out  that  federal  agencies 
already  have  sufficient  authority  to  use  contractors  when 
advisable.   In  fact,  this  authority  has  existed  since  the 
Eisenhower  Administration.   Since  then  it  has  been  the  policy  of 
every  successive  Administration  to  rely  primarily  on  commercial 
sources  to  supply  the  products  and  services  the  federal 
government  needs.   This  policy,  contained  in  0MB  Circular  A-76, 
states  that  the  federal  government  is  "not  to  start  or  carry  on 
any  activity  to  provide  a  commercial  product  or  service  if  the 
product  or  service  can  be  procured  more  economically  from  a 
r^onunercial  source."   The  policy  of  "primary  reliance"  has  been  a 
bedrock  principle  of  federal  management  as  evidenced  by  the  ever- 
increasing  use  of  outsourcing  and  contracting  out.   Last  year 
alone,  the  federal  government  spent  over  $114  billion  on  service 
contracts,  including  such  far-ranging  services  as  custodial 
warehousing,  building  maintenance,  transportation  and  computer 
support,  architectural  design,  finance,  science,  and  research  and 
development . 

The  ability  of  agencies  to  contract  out  work  will  continue 
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to  increase,  especially  in  light  of  mounting  pressure  from 
Congress  and  the  Executive  Branch.   Another  factor  in  the  drive 
to  privatize  is  the  recently  issued  revisions  to  the  Supplement 
to  0MB  Circular  A-76. 

The  revised  Supplement  which  was  developed  with  input  from 
AFGE,  federal  agencies,  the  private  sector,  and  other  interested 
parties,  makes  it  easier  to  transition  work  to  the  private  sector 
by: 

—  expanding  the  number  and  type  of  activities  which  may  be 
converted  to  or  from  in-house  or  contract; 

—  increasing  the  latitude  to  waive  the  requirement  for 
commercial  activities  competition  and  converting  directly  to 
contract  if  federal  employees  can  be  reassigned  to  other 
comparable  federal  positions; 

--  directing  all  new  requirements  to  be  obtained  by 
contract,  unless  contract  quality  or  price  appear 
unreasonable ; 

--  allowing  activities  with  ten  or  fewer  federal  employees 
to  be  contracted  out  without  competition  if  the  private 
sector  can  provide  the  service  at  "reasonable"  cost; 

--  granting  agencies  increased  flexibility  to  waive 
competition  requirements  in  cases  where  cost  or  service 
improvements  can  be  shown,  or  in  instances  where  the  agency 
believes  an  in-liouse  bid  has  no  chance  of  winning  a 
competition; 

—  waiving  the  requirement  to  conduct  a  full-blown  cost 
comparison  and  substitute  a  "Streamlined  Cost  Comparison" 
process  for  activities  involving  65  or  fewer  federal 
employees; 

—  liberalizing  the  previous  cost  differential  requirement 
which  required  the  private  sector  to  underbid  the 
government's  proposal  by  10  percent.   (Under  the  new 
Supplement,  this  cost  differential  may  be  either  10  percent 
or  a  total  labor  cost  of  $10  million — whichever  is  less. 
This  initiative  especially  benefits  the  private  sector 
competitor  especially  in  competitions  for  "big  dollar" 
contracts . ) 
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You  may  ask  how  we  can  support  those  provisions  in  the 
revised  Supplement  which  appear  to  facilitate  the  conversion  of 
federal  work  to  private  sector  performance.   Despite  its 
Imperfections,  we  support  the  revised  Supplement  precisely 
because  it  ensures  consideration  of  an  in-house  bid  as  a 
competiti'O^e  option.   Additionally,  the  Supplement  allows  work  to 
be  contracted  in  as  well  as  contracted  out.   If  followed,  the 
Supplement  will  require  agency  managers  to  objectively  consider 
the  full  costs,  benefits  and  consequences  of  their  decisions. 
Finally,  the  revised  Supplement  permits  and  encourages  employee 
participation  in  the  decision-making  process,  provides  some 
improved  oversight,  and  empowers  federal  employees  to  participate 
in  the  creation  of  the  organizational  reforms  which  will  make 
their  agencies  more  efficient  and  more  effective. 

Are  we  entirely  happy  with  the  new  Supplement?   Hardly. 
From  our  standpoint,  it  is  at  best  an  imperfect  solution  to  the 
challenge  of  determining  which  provider  should  perform  commercial 
activities.   We  still  have  serious  reservations  about  the  new 
provisions  not  being  strong  enough  to  compel  federal  agencies  to 
comply  with  the  letter  and  intent  of  the  Circular  and  its 
Supplement.   However,  in  saying  this,  we  acknowledge  that  it  is  a 
vast  improvement  over  its  predecessor,  and  we  urge  the  Committee 
to  give  it  a  fair  chance  to  be  implemented  before  discarding  it 
in  favor  of  the  anti-competitive  regime  proposed  by  S.  1724. 

In  conclusion,  Mr.  Chairman,  I  urge  you  and  your  Committee 
not  to  support  the  legislation.   S.  1724  is  in  direct  opposition 
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to  the  principle  of  full,  open,  and  fair  public-private 
competition.   I  also  ask  your  Committee  to  give  the  recently 
enacted  Supplement  to  A-76  a  chance  to  work.   While  not  perfect 
from  our  perspective,  the  new  Supplement  to  A-76  is  an  important 
step  forward  both  in  terms  of  positive  reform  of  the  system  and 
in  meeting  the  challenge  of  providing  better  quality  service  to 
the  taxpayers . 

Mr.  Chairman,  thank  you.   This  concludes  my  prepared 
remarks .   I  would  be  happy  to  address  any  questions  that  you  or 
your  colleagues  on  the  Committee  may  have  for  me. 
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Statement  of  Bert  Concklin  for  the 

Professional  Services  Council 

September  24,  1996 

Before  the  Senate  Committee  on  Governmental  Affairs 

Good  morning  Mr.  Chairman.  On  behaltOf  the  Professional  Services  Council  (PSC).  I  would 
like  to  thank  you  for  the  opportunity  to  comment  today  on  S.  1724,  "The  Freedom  from 
Government  Competition  Act  of  1996"  and  on  unfair  government  competition  in  general. 

1  am  President  of  PSC,  a  national  trade  association  of  technology  services  companies  that 
represent  the  fastest  growing  sector  of  our  nation's  economy  —  the  professional  and  technical 
services  industry.   Our  sector's  products  are  ideas,  problem-solving  techniques  and  systems 
which  enhance  organizational  performance.    Primarily,  these  services  are  applications  of 
professional,  expert  and  specialized  knowledge  used  to  a.ssist  government  and  private-sector 
clients  to  solve  operational,  technical,  and  management  problems.   PSC's  members  include 
firms  servicing  government  and  commercial  customers  in  areas  such  as  defense,  space, 
environment,  energy,  education,  health,  international  development,  and  others.   Members  use 
research  and  development,  information  technology,  program  design,  analysis  and  evaluation, 
and  social  science  tools  in  assisting  their  clients  to  carry  out  programs.  This  significant  sector, 
overall  performs  more  than  $400  billion  in  services  in  the  economy  including  more  than  $100 
billion  to  the  federal  government. 

Outline  of  Testimony  *       . 

Overview  of  Outsourcing  Trends 
Support  for  S.  1724 
Review  of  Federal  Government  Trends 

(In-House  Expansion,  Public/Private  Competition,  Franchising,  FFRDCs) 
Policy  Recommendations 

Overview  of  Outsourcing  Trends 

The  issue  siurounding  this  hearing  today  is  extremely  timely,  in  light  of  the  trends  we  are 
seeing  both  in  governments  and  among  private  companies.  The  trend  of  outsourcing,  rather 
than  performing  non  core  business  functions  in  house,  has  exploded  around  the  world. 
Ltxjking  at  some  of  the  American  business  examples-  Microsoft  has  outsourced  their  software 
production  to  KAO  Infosystems,  U.S.  Healthcare  contracted  with  Unisys  to  perform  computer 
processing  operations.  Gateway  Health  Plan  is  using  Computer  Sciences  Corporation  to 
process  managed  Medicaid  Claims-  we  can  conclude  that  a  sea  change  is  occurring.   State, 
local  and  foreign  governments  are  increasingly  outsourcing  non  core  functions  to  achieve 
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efficiency  and  conserve  limited  public  resources.   The  mayor  of  Indianapolis.  Indiana  asked 
the  question,  "Why  is  our  government  in  the  busmess  of  running  golf  courses?  and  the  state  of 
Idaho  asked  why  must  the  government  process  the  paperwork  for  Medicaid  checks?  The 
answer  to  these  governments  was  quickly  evident,  let's  compete  these  functions  among 
companies  with  an  ongoing  expertise  or  specialization  and  let's  keep  our  state  employees 
focused  on  duties  inappropriate  for  the  private  sector  to  perform.   The  same  holds  true  for 
businesses. 

Support  for  S.  1724 

PSC  believes  that  this  outsourcing  trend  raises  fundamental  questions  about  the  federal 
government's  role  and  functions  in  delivering  needed  services  in  support  of  vital  missions. 
With  so  many  experiences  to  draw  upon,  the  privatization,  or  outsourcing,  issue  deserves  the 
careful  review  and  appropriate  action  that  this  Committee  is  providing.   PSC  applauds  Senator 
Thomas  and  others  in  Congress  for  proposing  legislation  such  as  S.  1724  that  would  curtail 
government  competition  with  the  private  sector  by  having  federal  employees  conduct  only 
operations  that  are  so  "inherently  governmental"  that  the  public  interest  requires  production  or 
performance  by  a  government  employee.   Additional  support  for  the  themes  of  the  legislation 
can  be  deduced  from  opinions  stated  in  the  Department  of  Defense  Roles  and  Missions 
Commission  Report,  The  Procurement  Roundtable  White  Paper,  and  the  Defense  Science 
Board  Summer  Study,  due  out  shortly. 

Many  agree,  this  legislation  will  fill  a  public  policy  void  and  strengthen  efforts,  over  a  period 
of  time,  to  strike  the  proper  balance  between  public  resources  and  private  sector  capabilities. 
Additionally,  the  legislation  would  further  facilitate  efforts  to  rightsize  the  federal  workforce, 
achieve  significant  economic  efficiencies,  and  reform  federal  management  systems  to  better 
utilize  private  resources.   With  the  current  pressures  on  federal  spending,  it  is  essential  that  we 
rethink  the  appropriate  role  of  government  and  come  up  with  ways  for  government  to 
accomplish  program  goals  in  the  most  efficient  manner. 

Review  of  Federal  Government  Trends 

Despite  the  trends  in  the  commercial  marketplace  and  other  governments,  the  actions  of  the 
federal  government  frequently  have  gone  in  the  opposite  direction.  In  an  effort  to  become 
"more  efficient"  and  respond  to  decreased  funding,  a  large  gray  area  has  arisen  where  the 
government  has  simply  expanded  its  in-house  services  or  begun  competing  with  the  private 
sector  in  traditional  private  sector  markets.   This  troubling  phenomenon  needs  serious  public 
policy  review  of  the  most  fundamental  questions  of  the  role  of  a  "reinvented"  government  and 
how  the  government  can  efficiently  use  the  existing  private-sector  capabilities. 

A  number  of  individual  experts  and  organizations  have  been  evaluating  that  precise  question 
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and  have  provided  informative  analyses.   One  notable  group  is  The  Procurement  Roundtable,  a 
volunteer,  non-profit  organization  of  approximately  40  former  Federal  acquisition  officials 
dedicated  to  improving  the  Federal  process  of  buying  goods  and  services.   After  careful 
analysis,  this  group  prepared  a  White  Paper  in  February  1995  on  the  issue  of  in-house  vs. 
private  sector  performance.   As  they  wrote,  "the  real  issue  is  not  whether  a  function  should  be 
contracted  out',  but  whether  the  Federal  government  can  claim  the  function  as  'inherently 
governmental'  and  defend  a  decision  to  perform  the  function  in-house  with  Federal 
employees. "  They  further  argued  that  "if  agreement  can  be  reached  on  this  point,  then  it 
follows  that  there  also  is  agreement  that  the  burden  of  proof  for  retaining  or  establishing  the 
capability  to  perform  a  function,  however  defined  ('inherently  governmental  or  not'),  for  in- 
house  performance  always  rests  on  the  Federal  government  and  mu.st  be  challengeable  to  a 
defined  arbiter  under  criteria  and  timeframe  resolution."   I  submit  for  the  Record,  Mr. 
Chairman,  a  copy  of  the  White  Paper. 

PSC  consistently  has  taken  the  position  that  the  government  should  adopt  its  own  "best 
practices"  of  balancing  public  and  private  sector  resources  and  apply  them  with  resolve.  The 
0MB  Office  of  Federal  Procurement  Policy  (OFPP)  has  developed  excellent  policy  guidance 
in  OFPP  Policy  Letter  92-1  to  aid  in  determining  what  is  properly  an  "inherently  governmental 
function"  versus  a  work  requirement  that  is  a  "commercial  service,"  where  a  private  sector 
capability  exists  and  should  be  competed  in  that  marketplace. 

PSC  recognizes  that  there  are  certain  core  capabilities  which  are  not  necessarily  inherently 
governmental  functions  but  skills  the  government  should  possess  in  order  to  oversee  and  direct 
activities  carried  out  by  the  private  sector.   The  governing  principle  should  be  the  retention  in 
government  of  the  technical,  management  and  administrative  skills  to  plan,  program,  direct, 
review  and  validate  competently  the  results  of  commercial  efforts.   However,  the  government 
should  not  duplicate  existing  capabilities  by  performing  the  work,  unless  the  functions  are 
deemed  to  be  inherently  governmental.   Determining  core  capabilities  is  a  matter  of 
professional  judgement  and  common  sense,  done  very  adequately  by  government  managers 
over  many  decades. 

The  third  and  last  level  to  be  considered  in  balancing  public  and  private  resources  is  the 
availability  of  commercial  services.   Here  the  central  questions  are  can  the  private  sector 
perform  a  given  function  and  is  there  sufficient  competition  to  assure  high-quality  results  at 
reasonable  market-determined  prices?  Once  a  narrow  and  defined  understanding  of  these  two 
categories  -  inherently  governmental  and  core  capabilities  —  is  fashioned,  the  private  sector 
should  be  the  source  of  needed  commercial  services,  if  a  capability  exists  in  the  private  sector 
and  there  are  competitive  sources  available  to  assure  high  quality  and  reasonable  prices. 
Typical  examples  of  successful  private-sector  performance  include  operating  computer  centers. 
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maintaining  and  operating  missile  test  ranges  and  launch  facilities,  and  training  employees  in 
the  operation  of  complex  computer  systems. 

These  policy  considerations  should  be  the  universal  standard,  but  unfortunately,  this  analytical 
approach  is  too  often  observed  in  the  breach.  Unfair  government  competition  comes  in  many 
forms,   1  will  fiKus  on  four  areas: 

-  Expansion  of  in-house  services; 

-  Direct  competition  between  the  public  and  private  sectors; 

-  Franchising  schemes;  and 

-  Federally  funded  research  and  development  centers. 

In-House  Expansion 

To  date,  the  experiences  of  our  members  have  not  shown  a  logical  balance  of  public  and 
private  resources,  but  rather,  as  federal  budgets  have  decreased  work  which  was  previously 
contracted  out  is  now  being  performed  in  house.   The  rise  of  an  entrepreneurial  government  is 
becoming  the  norm  as  they  unapologetically  look  for  revenue  generation  through  a  various 
creative  means. 

As  an  example,  the  Environmental  Protection  Agency  and  the  Department  of  Energy  requested 
and  were  granted  for  FY94  over  1000  new  federal  employee  positions.   Those  positions  were 
to  be  tilled  by  converting  private  sector  contractor  jobs  into  in-house  civil  service  positions. 
Imagine  our  surprise  to  see  positions  such  as  boat  driving  and  rat  cage  cleaning,  being  turned 
into  civil  service  duty,  and  the  company  employees  performing  those  duties  being  hired  away 
from  the  private  sector  in  order  to  keep  their  job.   This  example  illustrate  a  trend  within  the 
government  that  must  be  reversed. 

This  instance  is  not  isolated.   Around  the  government  fewer  dollars  creates  a  greater  need  to 
fund  the  internal  infrastructure  before  funding  the  contract  activities  that  support  programs. 
Additionally,  interagency  performance  of  services  is  a  strategy  being  relied  on  by  the  federal 
sector  to  preserve  civil  service  jobs.  These  agencies  perform  administrative  support  services 
and  then  charge  the  user  agency  a  fee  in  order  to  generate  additional  revenues.  The  unseen 
cost  to  the  government  is  the  loss  of  quality  and  efficiency  previously  gained  by  conducting 
competitions  for  these  services  among  qualified  companies.   When  work  is  retained  in-house, 
there  is  no  standard  process  for  determining  value  or  quality  as  there  is  with  a  contract  with  a 
private  sector  company. 
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Public  I  Private  Competitions 

In  addition  to  expanding  in-house  services  in  an  uncompetitive  manner,  as  described  above, 
agencies  also  are  directly  competing  against  private  sector  businesses.   By  requiring  cost 
comparisons,  OMB  Circular  A-76  supposedly  governs  public/private  competitions.   This  type 
ot  cost  comparison  methodology  has  been  the  subject  of  long  and  complex  debates  in  the 
public  sector  and  private  contracting  communities,  without  resolution.   At  this  point  in  time, 
cost  comparison  studies  have  yet  to  show  any  serious  professional  credibility  as  a  primary 
mechanism  for  determining  whether  or  not  to  contract  out  appropriate  work  requirements  of 
federal  agencies.   Rather,  their  use  contributes  to  a  nonproductive  political  debate  that  ignores 
the  fundamental  quality  and  value  considerations  that  should  govern  balancing  public  and 
private-sector  resources. 

The  reasons  against  cost  comparisons  are  many,  but  we  will  ftKus  on  two  major  flaws.  1)  A 
cost  comparison  focuses  primarily  on  price,  while  it  ignores  a  best  value  or  quality 
comparison.   With  positive  results,  federal  acquisition  policy  for  services  has  moved  toward 
best  value  as  the  selection  method  and  away  from  lowest  cost.   Factors  like  technical 
capability,  past  performance,  and  cost  realism  dominate  the  government's  decisions  when 
selecting  a  service  contractor.   Until  the  government  can  be  evaluated  by  the  same  quality 
factors  used  to  select  a  company  in  a  typical  federal  procurement,  the  low-cost  comparison 
competitions  should  not  be  used.   2)  The  methodology  contained  in  both  Circular  A-76  and 
other  cost  comparison  manuals  is  deeply  flawed.  A  level  playing  field  is  not  afforded,  due 
to  major  differences  in  public  and  private  sector  accounting  structures,  work  organization,  and 
budgeting  processes.   In  the  methodologies,  the  government's  total  costs  are  not  fully 
allocated,  as  is  required  by  law  in  the  private  sector.   With  this  cost  disparity,  the  private 
sector  is  put  at  a  clear  disadvantage  when  a  comparison  is  undertaken.   Until  the  government 
can  capture  its  total  costs  in  a  cost  comparison,  the  methodology  should  be  avoided. 

Franchising 

To  illustrate  further  the  growing  entrepreneurial  nature  of  the  government,  we  need  only  look 
at  the  so-called  franchising  initiative.   In  parallel  with  the  implementation  of  the  National 
Performance  Review,  Congress  rightly  believed  it  had  a  mandate  to  reduce  the  size  of 
government  even  as  it  improved  operations  and  the  responsiveness  of  government  in  serving 
the  public.   This  new  emphasis  encouraged  government  to  act  more  like  business.   Under  the 
Government  Management  Reform  Act  of  1994,  a  pilot  program  was  established  to  permit  six 
"entrepreneurial"  government  organizations,  called  Franchise  Funds,  to  pursue  business  with 
other  government  agencies  including  federal,  state  and  local.   These  Franchise  Funds  are 
exempt  from  civil  service  obligations  and  any  federal  acquisition  regulations.   Although 
established  for  the  laudable  goal  of  improving  government  efficiency  through  competition,  the 
unproven  scheme  avoids  the  central  issue  of  upgrading  an  agency's  organizational 
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performance. 

In  theory  this  may  sound  like  a  good  idea,  but  there  is  a  problem.   These  markets  are  already 
served  capably  by  the  pnvate  sector.   This  poaching  by  the  government  to  perform  non- 
inherently-govemmental  functions  is  contrary  to  what  is  an  appropriate  federal  role.   The 
fundamental  question  once  again  needs  to  be  asked:    Are  the  functions  being  performed  by  the 
franchising  entity  appropriate  inherently  government  functions  or  are  they  an  expansion  into 
the  markets  of  capable  private  sector  firms?  PSC  asserts  that  it  is  bad  public  policy  to  create 
the  type  of  entrepreneurial  government  which  direcdy  competes  for  commercial  services  rather 
than  inherently  governmental  functions. 

In  addition.,  there  is  a  subtle,  but  equally  important,  reason  why  the  government  should  not  be 
engaging  in  entrepreneurial  activity.   The  government  workforce  should  be  singularly  focused 
on  carrying  out  the  functions  needed  to  fulfill  its  various  agency  missions  -striving  for 
superior  organizational  performance.   Setting  up  a  separate,  parallel,  entrepreneurial  "franchise 
environment"  inherently  divides  and  dilutes  organizational  pertormance.   Carried  to  its  logical 
limit,  we  end  up  with  one  category  of  federal  workers  who  perform  the  work  of  their  agency 
and  another  category  of  federal  workers  who  try  to  find  new  work  to  sustain  their  federal 
employment,  despite  their  agency's  need  to  rightsize. 

Federally  Funded  Research  and  Development  Centers 

A  final  example  of  government  competition  can  be  seen  in  the  arena  of  federally  funded 
research.   Over  the  decades,  federally  funded  research  and  development  centers  (FFRDCs), 
which  include  the  Department  of  Energy's  National  Labs,  have  expanded  beyond  their  original 
scope  and  mission,  infringing  on  the  competitive  private  sector's  role.    PSC  has  historically 
promoted  the  proper  usage  of  the  FFRDCs  for  basic  research  only,  and  not  areas  of  applied 
science  where  a  competitive  private  sector  capability  exists. 

In  the  case  of  the  Department  of  Defenses  1 1  FFRDCs,  these  non-profit  entities  are 
appropriated  about  $1.1  billion  each  year  to  perform  functions  for  their  government  sponsors 
without  having  to  compete  for  the  work.   For  many,  the  trend  for  more  than  a  decade  has  been 
one  of  expansion  within  DoD,  other  government  agencies,  and  even  movement  into  state  and 
local  government  work,  costing  the  private  sector  contracts  for  which  they  previously 
competed.   With  Congress'  effective  oversight  and  leadership,  the  expansion  with  appropriated 
funds  of  the  DoD  FFRDCs  has  been  contained  recently,  but  budget  cuts  continue  to  accelerate 
these  organization's  to  find  funding  from  work  outside  their  immediate  spon.sor. 

At  the  same  time,  serious  policy  attention  needs  to  be  given  to  the  DoE  Labs  which  have 
remained  unchecked  by  Congressional  policy.   Coupling  the  effects  of  the  Cold  War's  end  and 
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tighter  government  funding,  the  DOE  Labs  have  moved  into  spin-off  areas  of  research  in 
addition  to  their  traditional  functions.    This  movement  has  been  met  with  great  resistance  from 
the  private  secti)r  companies  who  now  see  their  own  workJoads  disappearing  as  the  Labs  are 
given  projects  by  the  simple  process  of  Interagency  Agreements  and  Cooperative  Agreements 
as  well  as  increasingly  taking  on  commercial  work.   There  are  instances  where  a  Lab  will  use 
government  funds  to  build  or  expand  a  capability  in  an  area  where  a  private  sector  performs 
already.    Despite  studies  and  assessments  have  been  done  by  the  General  Accounting  Office 
and  DoE  themselves,  little  progress  has  been  made  to  consolidate  the  Labs,  or  develop  any 
official  statute  or  policy  to  contain  their  movement  beyond  their  original  mission. 

Policy  Recommendations 

In  each  of  the  areas  outlined,  PSC  offers  these  policy  recommendations: 

Passage  of  the  Thomas  Bill 

Passage  of  the  Thomas  Bill  will  provide  the  statutory  base  needed  to  enforce  a  proper  role  for 
the  government.   Without  a  law  on  the  books,  and  an  imperative  for  federal  managers  to  use 
the  private  sector  unless  functions  are  inherently  governmental,  there  is  little  incentive  for 
federal  employees  to  make  decisions  to  contract  out  instead  of  performing  in  house.   This  is 
the  single  most  critical  factor  for  increased  usage  of  the  private  sector. 

Block  In-House  Conversions 

Congress  should  direct  the  Office  of  Management  and  Budget  to  be  vigilant  in  not  allowing  the 
"insourcing"  of  contracts  performed  appropriately  by  the  private  sector.  A  process  should  be 
developed  by  the  agencies  to  deter  this  uncompetitive  movement,  including  providing  a  fonim 
for  the  private  sector  to  challenge  a  decision  to  perform  non  inherently  governmental  functions 
within  the  government. 

Cease  Publicl Private  Competitions 

Congress  should  intervene  and  pass  legislation  that  outlaws  public/private  competitions.   In  the 
interim,  government  should  take  measures  to  develop  a  reasonable  public/private  comparison 
model  which  emphasizes  best  value  and  otherwise  radically  simplifies  A-76. 

Contain  Franchises 

Policy  is  needed  to  ensure  containment  of  these  new  government  entities  including  1 ) 
forbidding  performance  of  these  franchises  outside  of  the  federal  government;  and  2) 
commissioning  an  independent  group  to  benchmark  the  franchise  services  with  private  sector 
standards,  in  order  to  evaluate  the  effectiveness  of  the  pilot  programs. 

Halt  Expansion  by  FFRDCs 

In  order  to  halt  the  inappropriate  expansion  of  FFRDCs  within  government  and  into  the 
commercial  marketplace,  continued  aggressive  oversight  by  Congress  is  needed.   Recent 
efforts  by  Congress  to  contain  and  challenge  the  expansion  of  DoD  FFRDCs  has  been  effective 
and  should  continue  with  a  major  emphasis  on  privatizing  these  as  soon  as  possible. 

Mr.  Chairman,  we  again  commend  you  for  your  leadership  in  addressing  this  vitally  important 
i.ssue.   We  stand  ready  to  support  passage  and  implementation  of  S.  1724. 
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PURPOSE 

The  purpose  of  this  PROCUREMEPTT  ROUNB  TABLE  paper  is  to  offer  a  framework  which 
might  help  foctu  the  long-standiag  debate  over  in-faouse  vi.  private  sector  performance  of 
Federally  funded  activities  in  a  more  productive  direction  tiun  it  has  been  conducted  in  the 
pasi^  The  PRT  hopes  that  a  more  foaued-discusiion  of  this  issue,  as  presented  in  this  paper, 
will  oltimately  lead  to  a  policy  consensus  on  its  resolntion.  With  approximateiy  SSOO  spent 
annnally  today  per  man,  woman  and  child  hi  this  nation  on  Federal  systems,  goods  and 
servica  (S200  B),  the  importance  of  discuiiing  and  resolving  the  basic  principles  at  stake  is  of 
no  minor  import. 

The  Procurement  Round  Table  is  a  volunteer,  non-profit  organization  of  approximately  40 
former  Federal  acquisition  ofTidals.  The  PRT  consists  entirely  of  officers  and  directors  who 
serve  pro-bono  and  dedicate  their  volunteer,  non-partisan  eflorts  to  improving  the  Federal 
process  of  acquiring  goods  and  services. 


INTRODUCTION 

The  inherent  tension  between  the  Federal  government  and  the  American  public  is  basic  to 
American  democracy  and  goes  back  to  the  very  inception  of  this  country.  Having  fought  the 
War  of  Independence  to  vanquish  the  inroads  of  British  Pariiamentary  sovereignty,  the  new 
American  nation  etched  in  our  Constitution  a  deep  distrust  of  centralized  governmental  power, 
allocating  power  between  the  central  Federal  government,  the  states  and  the  people  in  a 
unique,  if  not  perenniaOy  uneasy,  balance  of  power  and  system  of  checlu  and  balances  which 
are  characteristic  of  our  American  brand  of  federalism. 
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While  the  fundamental  principles  bebind  this  national  political  philosophy  are  immensely 
clear,  the  reflection  of  this  political  philosophy  in  practice  has  been  less  dear-cut  and  has 
spawned  a  continuing  debate  since  the  18th  century  over  what  appropriately  is  and  is  not  a 
function  to  be  performed  by  the  Federal  government  —  a  debate  which  today  still  swiris  at  the 
core  of  Federal  acquuition  policy  and  dedsion-making. 

The  issue  of  whether  or  not  a  Federally  funded  function  or  activity  should  be  performed  by  the 
government  or  met  by  the  private  sector  is  a  debate  over  power,  money,  employment 
protection,  and  political  philosophy  that  has  never  been  resolved.  The  debate  tends  to  trade 
in  intensity  with  the  size  of  Federal  acquisition  budgets  and  the  incumbent  Preiidential  and/or 
Congressional  philosophy  regarding  "privatization"  and  functions  which  most  be  performed 
by  Fed£nU  employees  (i.e^  "lii-Uouse").  Over  the  decade*,  ounieraus  books,  artides,  tracts. 
Presidential  commissions.  Congressional  hearings  and  Federal  statutes  have  been  directed  to 
the  issue  of  who  should  get  what  piece  of  the  Federal  acquisition  pie,  who  should  perform  what 
function,  and  why. 

The  issue  is  not  just  a  case  of  looking  at  what  the  government  currently  does  and  dedding  if 
the  fuDCtion(a)  cao  and/or  should  be  propcriy  performed  by  the  commercial  sector.  Rather, 
in  some  instances,  the  govemment  may  have  to  make  a  substantial  investment  in  establishing 
a  capability  to  perform  a  functioo.  A  good  example  is  establishing  depot  capability  to 
maintain  military  aircraft.  Much  of  Ibis  investincnt  can  duplicate  what  the  govemment 
already  has  paid  to  private  industry  to  devdop  and  produce  the  same  military  aircraft.  These 
investment  management  decisions  are  made  weD  in  advance  of  the  time  when  they  will  be 
implemented  and  can  leave  the  govenunent  in  a  position  where  it  has  created  significant  excess 
capadty  in  both  the  pnbiic  and  private  sectors. 

The  1990's  have  once  again  imderscored  that  we  are  still  far  from  consensus  over  what  indeed 
constitutes  "an  inherently  govenunental  function";  what  constitntes  merely  a  governmental 
"need";  how  to  define  whether  or  when  a  "need"  should  be  performed  by  govemment  or  by 
non-^overomental  entities;  and  finally,  when,  if  ever,  it  is  appropriate  to  have  the  Federal  and 
private  sectors  compete  against  each  other  for  the  performance. 

The  renewed  vigor  of  this  debate  in  recent  years  is  primarily  due  to  three  factors:  the 
continuing,  predpitious  dedine  in  Federal  acquisition  budgets  given  impetus  by  the  fall  of  the 
Berlin  Wall  in  November  1989;  the  ongoing  efforts  to  reduce  the  Federal  defidt;  and  the 
concomitant  overall  defense  and  domestic  agency  downsizing.  These  combined  realities  of  the 
I990's  have  intensified  pubUc  vs.  private  sector  competition  for  reducing  Federal  resourcei  and 
reopened  long-standing  and  cyclical  concerns  over  the  capability  of  our  defense  industrial  base. 
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DEFDOnONS  AND  DISCUSSION 

It  is  important  to  reach  agreement  at  the  outset  on  what  the  issue  is  all  abouc  If  the  issue  is 
framed,  as  it  frequently  has  been  in  the  past,  mereiy  as  a  disctusion  of  "contracting  oat",  then 
definition  is  fairly  simple:  wheo,  how  and  what  ibould  the  Federal  government  either  contract 
out  to  the  private  sector  or  perform  in-house  with  Federal  employees. 

The  PRT  believes,  however,  that  the  very  term,  "contracting  out"  is  a  misnomer  in  this  debate 
and  and  constrains  abjective  discussion  since  it  inappropriately  cither  connote*  or  presumes 
tliat  all  inch  functions  "belonged"  to  the  Federal  Government  in  the  first  place, 

Tbe  PRT  maintains  that  such  an  assumption  is  inaccurate.  If  agreement  is  obtained  on  this 
PRT  position,  then  even  though  the  doQan  to  perform  tbe  function  are  indeed  "Federal",  the 
riyfit  nf  performanrr  does  not  antomaticaliy  accrue  to  the  government. 

The  real  issue,  therefore,  is  not  whether  a  function  should  be  "contracted  out",  but  whether 
tbe  Federal  government  can  dai^i  the  function  as  "inherently  governmental"  (Le^ 
"delegated")  and  defend  a  decisioa  to  perform  that  function  in-faouie  with  Federal  employees. 
The  PRT  farther  maintains  that  if  agreement  can  be  reached  on  this  point,  then  it  folktwi  that 
there  also  b  agreemcat  that  the  burden  of  proof  for  retaining  or  establishing  tbe  capability  to 
perform  a  function,  however  it  Is  defined  ("inherentty  governmental"  or  not),  for  io-bouie 
performance  always  rests  on  the  Federal  government  and  most  be  challengeable  to  a  definni 
arbiter  under  defined  criteria  and  timeframes  for  resolution. 

In  lieu  of  the  term  "contracting  out",  the  PRT  recommends  that  the  terms  "inberentiy 
Sovernmental  function"  and  "commercial  lervicea"  be  lued  ai  more  neutral  statements  of  the 
options  for  performance  of  functions  which  use  Federal  dollars.  These  two  terms  are  defined 
as  follows: 

"Inherently  governmental  function"  was  most  recently  defined  in  proposed  changes  to  48 
CFR,  Part  7  (see  6/8/94  Federal  Register,  VoL  59,  No.  109)  to  implement  Office  of  Federal 
Procurement  Policy  (OFPP)  Policy  Letter  92-1,  "Inherently  Governmental  Functions",  lint 
published  for  comment  on  December  1(S,  1991),  In  these  proposed  changes  to  tbe  Code  of 
Federal  Regulations  (CFR),  an  "inherently  governmental  function"  is  one  which,  as  a  matter 
of  policy,  "is  so  intimately  related  to  the  public  interest  ai  to  mandate  performance  by 
government  employees".  A  list  of  eumples  of  such  functions  considered  "inherently 
governmental"  is  provided..  These  include  lucb  functions  as  "command  of  military  forees"; 
the  "determination  of  agency  policy";  "determining  wbat  supplies  and  services  are  to  be 
acquired  by  Government"  (although  contractors  can  acquire  them);  "approval  of  any 
contractual  documents";  and  awarding,  administering  and  terminating  contracts.  For 
functions  defined  as  "inherently  governmental",  contract  performance  is  precluded  and  the 
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OfTice  of  MaDagemcnt  and  Budget  (0MB)  is  established  as  the  arbiter  of  agency 
determinabons.  A  list  of  examples  of  fuactions  NOT  considered  inherently  governmental  also 
is  provided. 

While  not  ideal  nor  a  model  of  absolute  clarity,  these  proposed  CFR  changes  provide  at  least 
a  baseline  definitioa  to  get  the  issue  of  procurement  performance  off  dead  center.  Under  this 
definition,  if  a  function  is  deflned  as  "inherently  govemmeotaJ"  under  the  criteria  set  forth  in 
the  proposed  CFR,  then  perfonnance  by  Federal  employees  is  mandated  and  the  agency 
decision  can  be  challenged  to  OMB.  The  PRT  tupporu  adoption  of  this  proposed  CFR 
definhioii  of  an  "ii\herently  govemmental  function"  aod  accepts  it  as  a  baseline  in  this  paper. 

The  PRT  further  recommends  thtt  the  term  "commercial  services"  then  be  defined  as  all  those 
functions  not  determined  to  be  "inbereody  governmental"  or  which  are  not  sustained  as  such 
if  challenged  to  OMB. 

Allocating  Federally  funded  functions  and  activities  into  one  of  these  two  categories  under  the 
deflnitioDS  given  above  provides  Federal  decision-makers,  therefore,  with  only  two  options: 
the  function  either  is  "inherently  governmental"  and  hence,  performance  by  Federal 
employees  is  mandated,  or  the  function  is  not  inherently  govemmentaJ  and  autotnaticaliy  falls 
in  the  category  of  "commerciaJ  services".  Under  the  proposed  CFR  changes,  the  decision- 
maker of  whether  a  function  is  "inherently  governmental"  is  the  Federal  agency  and  the 
arbiter  is  OMB. 

If  consensus  b  obtsdoed  that  snffident  policy  and  ariiitnition  procedures  already  are  in  pbce 
in  the  proposed  CFR  changes  toresoive  most  disputes  on  what  is  "inherently  govemmentil", 
then  the  debate  over  govenmient  vs.  private  sector  perfonnance  of  Federally  fimded  fonctioiu 
becomes  more  simply  fociued  on  the  issue  of  who  legitimatdy  should  perform  "commercial 
services",  under  what  drenmstances  (Le.,  critieria),  and  who  mmkts  and  arfoitrates  the 
performance  decision  for  "commercial  services". 

OFPP  policy  and  the  CFR  already  state  that  "agencies  shall  generally  (emphasis  added)  rely 
on  the  privat?  se-rtor  for  comenerdal  terncts"  (see  OMB  Circular  A-76,  Pcrfomunce  of 
Commercial  Activities,  1966,  as  revised  1967, 1979  and  19S3,  and  subpart  73  CFR). 
The  PRT  strongly  endorses  this  existing  policy  and  maintains  that  the  long-sUnding  debate 
over  performance  of  Federally  fiinded  activities  can  be  brought  closer  to  resolution  by  focusing 
discussion  on  obtaining  a  more  precise  definition  of  what  the  Federal  government  means  by 
"generally".  Existing  policy  is  regretubly  unclear  regarding  what,  if  any,  criteria  Federal 
agendes  should  or  mnst  use  to  (1)  decide  when  "commercial  services"  will  or  can  be  performed 
in-honse,  or  (2)  dedde  if  Federal  agencie*  will  or  even  should  be  allowed  to  compete  for  such 
"commercial  services"  with  the  private  sector.  In  the  absence  of  sncb  criteria.  Federal  agendes 
follow  differing  pracrices,  and  political  policy-maldng  fills  the  vacuum  by  directing- such 
practices  as  the  "let  the  best  person  win"  approach,  after  mandating  60*/*  of  defense  depot 
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maintenance  work  for  in-housc  performaoce. 

To  reach  a  more  precise  definition  of  government  vs.  private  sector  performance  of 
"commercial  services",  the  PRT  beJieves  that  there  are  onty  three  major  issues  or  questions 
that  need  to  be  answered.  These  are  set  forth  below,  and  the  PRTs  position  and  response  to 
each  are  oatlined  in  the  Summary  and  PRT  Rccomraendationa  section. 

(1)  First,  b  there  any  justiflcation  for  Instances  when  a  "commercial  service"  should  be 
performed  by  the  government  ("in-hoiue  performance")  wherein  "in-bouse  performance" 
represents  a  Federal  agency  decision  that  a  non-inherentiy  governmental  function  SHOUI.T) 
be  performed  in-faonse  by  Federal  employees  for  rvasoni  both  defined  and  susuinable? 

(2)  Second,  are  there  ever  justifiable  reasooi  which  can  be  articulated  and  instained  for 
allowing  competition  between  the  public  and  private  sectors  for  tome  (as  defined)  or  all 
"commerda]  services",  allowing  the  winner  to  Uke  all? 

(3)  Thinl,  depending  on  the  answers  to  qucstians  (1)  and  (2)  above,  who  arbitrates  such 
Federal  agency  decisions,  Lc  who  is  the  appeal  board? 


SUMMARY  and  PRT  RECOMMENDATIONS 

The  PRT  rccagnizes  that  the  long-standing  debate  over  performance  of  Federally  funded 
srctivities  is  one  that  has  not  achieved  policy  resoiutioD  in  over  200  yean.  We  further  recognize 
that  political  philosophy  and  such  factors  as  the  normal  Congressional  bent  toward  constitnent 
and  employment  protection  in  their  state  or  district  tend  to  obscure  focos  on  what  we  miintun 
arc  the  real  principles  at  stake.  We  believe,  however,  that  discussion  and  resolution  of  this 
perennial  debate  over  who  gets  what,  when  and  where  can  be  achieved  through  agreement 
with  and  adoption  of  the  following  principles  and  positions  for  determining  government  vs. 
private  sector  performance  of  Federally  funded  functions: 

1.  The  term  "contracting  out"  inappropriately  presumes  that  all  functions  "belong"  to  the 
Federal  government"  and  should  no  longer  be  lued  in  Federal  acquisition  lexicon,  utilizing  in 
lieu  the  two  alternative  terms  and  defuitions  outiined  La  this  paper. 

2.  There  are  only  two  types  of  services  that  the  Federal  government  needs  to  conduct  its 
business:  those  that  are  "inherently  governmental"  and  those  that  are  "commercial  services". 

3.  Only  those  services  defined  and  sustained  as  "inherently  governmental"  can  be  mandated 
for  itt-honse  performance  by  Federal  employees. 

4.  Whether  a  function  is  determined  to  be  "inherentiy  governmental"  or  a  "commercial 
service",  the  burden  of  proof  always  rests  with  the  Federal  government  and  all  dedsioni  rout 
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be  able  to  be  cbaOengeable  to  »n  independent  arbiter  outside  of  the  Federal  agency  that  made 
the  initial  decision. 

5.  For  "inherently  govemmeataJ  functions",  the  PRT  supports  adoption  of  the  definitions  and 
procedures  proposed  to  48  CFR  Part  7  (as  detailed  in  tbc  6/S/94  Federal  Register).  Accepunce 
of  these  proposed  CFR  changes  establishes  sufllcient  policy  and  arbitration  procedures  for 
resolving  most  disputes  over  a  Federal  agency  decision  that  a  function  is  "inherently 
govemmentaJ"  and  sustaining  or  cfaaflenging  both  tliat  dedsion  and  tfae  concomitant  mandate 
that  the  function  mast  be  performed  by  government  employees. 

(NOTE:  Although  advocating  adaption  of  these  proposed  changes  to  the  CFR.  the  PRT 
recommends  that  tfae  listing  of  functions  deemed  "inherently  governmental"  be  periodically 
and  systematically  revisited  to  determine  if  it  can  be  narrowed  and/or  more  precisely  defined. 
For  instance,  tfae  advance  of  technology  alone  could  determine  whether  a  function  previously 
considered  "inherently  governmental"  shoold  now  be  more  appropriately  categoiued  as  a 
"commercial  service".  The  PRT  also  strongly  advocates  fuD  and  open,  upfront  analysis  on  all 
fnnctions  whicir  require  substantial  investment  by  the  government  to  establish  an  in-honse 
capacity,  assessing  in  particular  if  inch  an  investment  duplicates  what  tfae  goverament  may 
already  have  paid  for  in  the  private  sector.  Requiring  such  an  analysis  upfront  and  in  tfae 
"sunshine"  would  help  sbarpen  the  definhioa  of  what  is  "intaerentiy  goveromental".  In 
addition,  tfae  PRT  notes  that  these  proposed  regulatory  changes  require  tfae  agency  head  or 
designated  requirements  officer  to  provide  for  each  statement  of  work  (SOW)  a  written 
determination  that  none  of  tfae  fnnctions  to  be  performed  is  "inherently  governmental".  Ttab 
requirement,  like  tfae  nse  of  tfae  term  "contncting  oat",  again  shows  bias  to  some  concept  that 
functions  "belong"  to  tfae  Federal  government.  It  wonld  appear  more  in  accord  witb  our 
Constitiition  to  not  only  just  require  a  detennination  that  none  of  tfae  fnnctions  are  "hiberently 
goveromental"  bnt  morte  importantly  perhaps,  tfaat  none  of  the  fnnctioiu  in  tfae  SOW  are 
"commercial  services",  or  if  tfaey  are,  affirming  jastincation  for  in-faouse  performance-see 
item  7  below.) 

6.  In  response  to  qnestjoo  (1)  under  the  Definitions  and  Dbcussion  section,  for  tbose  functions 
determined  to  be  "commercial  services"  (defined  as  all  functions  that  cannot  be  sustained  as 
"laherently  g qysmaeiitsl"),  the  only  justifications  f(«r  retention  for  performance  by  Federal 
employees  are  two: 

(a)  the  private  sector  is  unwilling  to  perform  the  service  where  "nnwiUtngesi"  is 
determined  by  eithier  placing  tfae  service  out  for  bid  with  no  responsive/reiponsihle  bidders, 
or  the  proposed  service  is  placed  out  for  expressions  oflnterest  and  none  is  received;  and/or 

(b)  tfae  private  sector  a  unable  to  perform  the  service,  a  determination  of  whicfa 
mnst  be  made  by  the  involved  Federal  agency  under  criteria  to  be  determined  and 
challengeable  to  GAO  (sec  item  9  below)  under  procedures  similar  to  bid  protests. 
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7.  In  response  to  quesxioa  (2)  under  the  Deflnitions  and  Oiscussioa  icction.  for  those  functions 
determined  to  be  "commercial  services",  tlut  no  public- private  sector  competitions  be  tUowed. 
Realistically,  comparable  estimates  of  direct  and  indirect  costs  between  tbe  private  and  public 
sectors  are  simply  impossible  to  achieve  witfain  the  confines  of  today's  Federal  financial 
accounting  and  database  capabilitiies,  with  tbe  result  that  such  competitions  are  never  played 
out  on  a  level  ("equitable")  playing  fleld. 

Tbe  PRT  recognizes  that  there  is  lack  of  consensus  within  tbe  Federal  government  over 
whether  public-private  competitions  promote  or  achieve  efTectrve  cost  competitioa.  The 
Defense  Department  recently  condnded  that  they  do  not,  primarily  because  tbe  Federal 
government's  databases  and  finaodai  management  systems  cannot  support  ao  equitable 
accounting  or  aUocation  of  costs  or  specific  woridoads  to  get  "apples  to  apples"  cost 
comparability.  While  cost  is  a  significant  element  ib  enniring  the  "most  bang  for  the  buck" 
in  Federal  acquisitions,  tbe  debate  over  cost  frequently  has  obscured  equally  important 
considerations  such  as  "best  buy",  or  "low  initial  cost/higb  maiateaance",  or  quality.  Tbe 
PRT  is  not  advocating  that  there  not  be  competitionB,  but  we  maintain  that  private-to-private 
sector  competitions  achieve  the  same  cost  competition  results. 

8.  In  response  to  question  (3)  under  the  Definitioiu  and  Discnssioa  section,  the  PRT  proposes 
that  tbe  General  Accoontuig  Office  (GAO)  be  designated  as  the  arbiter  to  whom  cbailcnges 
over  decisions  for  in-honse  performance  of  "conunercial  servicet"  may  be  taken  under 
procedures  similar  to  bid  protests. 


IMPUCATIONS 

In  seeking  policy  resolntioo  of  the  debate  over  performance  of  Federally  funded  acquisitions, 
tbe  PRT  realizes  that  a  large  body  of  Uwi,  regulations,  proceduirs  and  practices  have  evolved 
over  tbe  decades  that  would  be  impacted.  We  further  recognize  the  importance  and 
substantial  scope  of  the  cultnnd  change  bdng  recammesided  and  its  consisteacy  with  the  many 
dramatic  initiatives  already  being  undertaken  in  the  Executive  and  Legislative  branches  of 
government  as  part  of  defense  downsizing,  deficit  reduction  and  the  move  towani 
privatization. 

These  implications  of  our  recommendatiaas  also  are  part  of  their  resolution.  As  part  of  the 
debate,  the  following  represent  the  most  significant  "implications"  bsues  which  also  must  be 
resolved.  The  magnitude  of  the  change  we  propose  necessitates  an  "cvointionary"  approach 
but  one  which  we  believe  conld  be  concluded  in  ■  five  year  timeframe,  or  as  a  "year  2000" 
goal,  particolarly  if  all  new  programs  and  decisions  would  be  determined  under  the  new  rules 
we  propose. 

'Devolution:      Numerous   "commercial   services"    currently   are   performed   by 
government  employees  wbicb  do  not  meet  the  tests  of  a  private  sector  unwilling  or 
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uiuibte  to  perform  them.  Uow  shoald  these  functions  to  transitioned  to  private  sector 
performance?  What  is  the  roost  efTicient  system  for  identifying  such  functions  and 
prioritizing  their  importance  for  transition?  Adoption  of  the  PRTs  recommendations 
in  this  paper  would  require  esuMishmeot  of  a  forraaJ  Federal  "devolution"  process. 

'AccounUbQity:  A  signincant  precept  of  lievolution  is  that  the  Federal  government 
is  equipped  and  prepared  to  ensure  private  sector  performance  and  accountability 
for  the  "commercial  services"  devolved.  The  fact  that  a  Federally  funded  activity 
is  determined  to  be  non-inherendy  governmental  and  that  it  ibaD  be  performed  by 
the  private  sector,  does  not  relieve  the  Federal  govenunent  from  responsibility  to 
ensure  it  Is  performed  e/Tectiveiy  and  cost  efTicientty.  The  burden  of  the  Federal 
government  becomes  one  of  contract  maoagetncnt  excellence.  The  PRTs 
recommendations  presume  the  capability  of  the  Federal  government  to  write  good 
contracts,  hold  contractors  accountable  for  performance,  and  ensure  through 
contract  administration  that  the  requirements  of  the  government  for  the 
"commercial  service"  are  being  met 

'Core  Capabflity:  The  defetuc  agencies  over  the  years  have  laid  claim  to  rctenTion  in- 
home  of  a  "core  capability"  to  support  peacetime  readiness  and  "go  to  war"  capability. 
The  PRT  lapports  retention  of  this  concept  and  mainuins  that  its  deflnition  and 
resolution  can  and  should  be  handled  under  the  proposed  CFR  changes  for  "inherently 
governmental"  functions. 

'Statutory  and  Ref^tilatery  Impact:  An  caormoas  body  of  laws  md  regolations,  many 
of  which  are  csnffictiHg,  bu  grown  up  aver  time  which  would  require  revision  or  repeal 
if  the  PRTs  recommeadatioBS  are  adopted.  For  instance,  legistotion  gcveming  the 
pBblic/private  performance  mix  indndea  the  Army  Ancaal  Act  of  18S3  (which  has  a 
pabGc  se<rtor  bias);  the  Air  Force  Arsenal  Act  of  1951  (which  leaves  the  choice  ap  to  the 
Secretary  of  the  Aa-  Force);  the  Defense  Indnatml  Reserve  Act  of  1973  (which  lustaiiis 
ambtgnity);  and  nnmerons  other  laws  pertaining  to  (irefighten,  woridoading  of  military 
depots  (e.g.,  the  60/40  rule),  etc  In  the  realm  of  regulations,  the  inipacts  wonid  be 
eqnaBy  significant.  As  but  one  example,  OMB  Cirraiar  A-7fi  wanld  have  to  either  be 
rescinded  or  sabstant?aUy  revised.  Again,  a  system  for  identifying  and  prioritizing 
needed  changes  and  effecting  them  in  a  dnely  and  effideiit  manner  would  need  to  be 
devised. 

'Federal  Employee  Impact:  Divesting  the  Federal  govcrameat  from  performance  of 
numenius  "commercial  services"  wiO  have  luajor  impact  on  the  jobs  of  existing  Federal 
employees.  A  cost  effective  system  for  downsizing  affected  jeb  categories  (encombcred 
and  unesicombcred)  would  need  to  developed  which  provides  sensitivity  to  the  impacts 
on  the  affected  employees  and  avoids,  to  the  extent  possible,  ezpeiuive  RIFs  or  "buy- 
oots".  Perhaps  one  model  to  be  assessed  would  be  that  provided  in  OMB  Circular  A- 
76,  affording  affected  Federal  employees  with  the  "right  of  first  refusal"  as  their  jobs 
become  privatized. 


SUMMARY 

At  the  outset  t»f  this  paper,  the  PRT  stated  its  purpose  to  provide  a  framework  to  stimulate 
discussion  of  government  vs.  private  sector  performance  in  a  more  focused,  and  thereby 
bopefuBy  more  productive,  direction  than  it  has  bean  cooducted  previously.  We  hope  that  this 
paper  will  serve  that  goaL  The  time  for  effecting  the  recommended  changes  could  not  be  more 
propitious.  Both  the  current  Administration  and  the  current  Congress  have  demonstrated 
their  commitment  to  making  government  more  edicient,  cost-effective,  and  responsive.  The 
third  and  last  af  the  CoagresslonaUy  mandated  Base  Realignment  and  Closure  Act  rounds 
(BRAC  95)  B  about  to  begin  with  major  decisions  to  be  made  resarding  defense  facilitization 
capacity.  The  need  to  come  to  terms  with  the  principles  oudined  in  this  paper  is  criticaL 
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Office  of  Vice  President  for  Research 


July  30,  1996 


The  Honorable  Fred  Thompson 

Chair,  Committee  on  Governmental  Affairs 

United  States  Senate 

523  Dirkson  Senate  Building 

Washington,  DC  20510 

Dear  Senator  Thompson: 

Please  accept  the  enclosed  testimony  concerning  the  Freedom  from  Government  Competition  Act 
(SI  724).  I  very  much  appreciate  the  opportunity  to  discuss  some  of  the  concerns  that  we  have 
regarding  the  current  wording  of  the  Act.  While  we  certainly  support  and  promote  the  growth  of 
private  industry,  our  concern  is  that  unintended  impacts  would  present  a  severe  liability  to  our 
nation's  health  and  safety  and  its  research  institutions 

Sincerely, 


Ralph  E  Powe 

Vice  President  for  Research 


PXX  Box  6343,  MissUsippi  Sute.  MS  39762         (601)  325-3570         FAX  (601)  325-8028 
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TESTIMONY  FOR  THE  RECORD 

Before  the 

Committee  on  Governmental  Affairs 

U.S.  Senate  Hearing  on 

The  Freedom  from  Government  Competition  Act  (S  1724) 


Mississippi  State  University  is  pleased  to  note  the  Committee's  interest  in 
promoting  and  supporting  private  enterprise.  Universities  in  this  country  strongly 
encourage  the  growth  of  our  economic  infrastructure  through  promotion  of  private 
business.    As  Vice  President  for  Research  at  Mississippi  State  University  and  Chair  of 
the  Mississippi  Research  Consortium  I  appreciate  the  opportunity  to  present  some 
comments  and  concerns  that  the  university  community  has  concerning  the  Freedom  from 
Government  Competition  Act  (S1724). 

Mississippi  State  University  is  a  land  grant  institution  with  strong  emphasis  upon 
agriculture,  engineering  and  science.  It  is  one  of  the  four  research  universities  which 
comprise  the  Mississippi  Research  Consortium.  The  other  institutions  are  Jackson  State 
University,  The  University  of  Mississippi,  including  the  Medical  Center,  and  the 
University  of  Southern  Mississippi.  Together  these  universities  are  working  to  enhance 
the  state's  economic  development  opportunities  and  to  build  the  science  and  technology 
infrastructure  in  the  State  of  Mississippi.  In  part  this  is  accomplished  through  the 
recruiting  of  highly  qualified  faculty  and  the  tiaining  of  graduate  and  undergraduate 
students  in  disciplines  of  critical  importance  to  the  state  and  the  nation. 

Congress  has  demonstrated  strong  support  for  the  critical  research  function  carried 
out  by  our  nations  best  universities.  Most  of  the  advancements  in  human  health,  quality 
of  life,  advanced  technology,  high  performance  computing  and  agricultural  had  their 
inception  in  a  university  laboratory.  The  knowledge  generated  in  these  laboratories  was 
conceived  in  the  minds  of  the  scientists,  engineers,  physicians  and  students  performing 
both  the  fimdamental  and  application  oriented  research. 

Mr.  Chairman,  the  concern  that  we  have  today  is  that  SI 724  may  inadvertently 
limit  xmiversities'  ability  to  work  cooperatively  with  government  agencies  and 
laboratories  in  carrying  out  scientific  analysis,  research  and  the  training  of  both  students 
and  government  employees.  The  universities'  ability  to  provide  the  environment  needed 
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for  scientific  discovery  and  our  ability  to  train  the  scientists  of  tomorrow  could  be 
severely  limited  by  this  act  as  it  is  currently  written.  Additionally,  by  restricting  the 
governments'  ability  to  procure  university  services,  the  quality  of  analysis  and  generation 
of  new  knowledge  could  be  seriously  harmed. 

DEVELOPMENT  OF  STANDARDS 

Society  demands  that  we  provide  strong  assurance  of  the  safety  of  our  food,  our 
drugs,  oiu"  drinking  water  and  oiu"  streams  and  rivers.  Many  of  the  standards  used  to 
determine  safety  were  developed,  in  whole  or  in  part,  at  a  university  laboratory.  Where 
human  and  environmental  health  are  involved,  the  government's  requirement  for  quality 
control,  and  assurance  of  accuracy  should  not  be  limited.  Our  nation  has  many  private 
laboratories  very  capable  of  providing  the  government  with  accurate  data  and  analysis  on 
issues  from  HIV  testing  to  the  mapping  of  remote  regions  of  our  coimtry.  However,  it 
should  be  the  public  sector  which  develops  industry  standards  rather  than  a  particular 
private  enterprise.  Universities  are  uniquely  positioned  to  handle  these  activities  because 
of  the  broad  environment  that  promotes  generation  of  knowledge  and  the  collective 
knowledge  of  its  researchers  and  students.  SI  724  could  limit  both  university,  state,  and 
federal  laboratories'  ability  to  develop  and  test  new  safety  and  new  quality  control 
standards. 

REGULATORY  ISSUES 

Our  regulatory  agencies,  such  as  EPA,  FAA  and  FDA  are  assigned  the 
responsibility  for  detennining  the  viability  of  many  business  practices,  control  of  effluent, 
agricultural  chemicals  and  the  safety  of  our  transportation  system.  It  is  critical  that 
agencies  not  only  have  the  latitude  to  carry  out  the  necessary  research  and  information 
gathering  prior  to  making  a  determination  on,  perhaps,  the  operation  of  an  airline,  but 
also  that  those  same  agencies  have  the  ability  to  contract,  as  necessary  the  highest  quality 
and  most  valid  research  and  analytical  services  regardless  of  the  source.  By  restricting 
the  ability  of  government  agencies  to  contract  with  imiversities  in  the  training  of  our 
regulators,  the  governments  ability  to  make  appropriate  decisions  could  be  curtailed. 


OUTSOURCING 

Universities  around  the  country  are  themselves  outsourcing  many  activities 
including  food  service,  security,  physical  plant  activities  and  bookstores.  However,  in  the 
area  of  education  and  research,  we  are  extremely  careful  to  maintain  the  integrity  of  these 
missions.  We  applaud  tlie  governments'  initiative  in  similarly  outsourcing  activities  of 
this  nature.  However  we  are  concerned  that  the  vague  wording  and  definitions  in  the  act 
could  very  well  be  interpreted  to  include  activities  of  a  scientific  and  technological  nature 
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that  are,  and  should  be,  best  carried  out  in  federal  state  or  university  laboratories  and 
educational  institutions. 


SPECIFIC  CONCERNS 

1 .  That  the  Act  is  so  broad  that  it  not  only  promotes  the  procurement  of  services  from 
private  enterprise  but  it  also  restricts  the  government  from  procuring  the  services  of  the 
nations  research  universities. 

2.  That  the  term  government  encompasses  both  state  government  and  agents  of  state 
government. 

3.  Section  3(a)  and  Sec. 3(b)(1)  may  eliminate  the  ability  of  the  government  to  procure 
research,  analytical  and  training  services  from  universities  through  existing  procurement 
mechanisms. 

4.  Section  3.  (b)  Exceptions  would  require  that  a  procurement  officer  justify  any  and  all 
procurement  of  services  to  non-private  sector  sources  thus  increasing  the  burden  of 
reporting  and  increasing  delays  and  bureaucracy.  The  only  exceptions  are  national 
security  and  inherently  governmental  ftmctions. 

5.  Section  4.  PROCUREMENT  FROM  STATE  AND  LOCAL  GOVERNMENTS 
addresses  the  issue  of  state  and  local  government  procurement  but  the  statement  itself  is 
incomplete.  The  section  requires  that  the  head  of  an  agency  determine  when  it  is  in  the 
public  interest  to  procure  services  from  a  state  or  university  entity.  The  level  of  approval 
required  would  effectively  eliminate  an  agency's  interest  in  attempting  to  contract  with  a 
university  or  state  laboratory. 

6.  Section  7(b)(2)(A)  defines  inherently  government  but  does  not  protect  the  procurement 
of  basic  research  and  analytical  services  from  university  entities  and  state  operated 
laboratories.  Additionally,  and  very  critically.  Sec  7(b)(B)(I)  specifically  excludes  from 
the  defmition  of  "inherently  governmental  functions",  "gathering  information  for  or 
providing  advice,  opinions,  recommendations,  or  ideas  to  Government  officials."  This 
clause,  Mr.  Chairman,  is  of  great  concern  because  it  defines  a  part  of  the  very  nature  of 
the  research  function  i.e.  "gathering  information".  This  exclusion  could  conceivably 
promote  the  conduct  of  science  outside  of  the  scientific  environment. 

On  behalf  of  Mississippi  State  University,  I  would  like  to  thank  you,  Mr. 
Chairman,  for  the  opportunity  to  present  these  issues  to  the  Committee  on  Governmental 
Affairs.  I  would  urge  you  to  carefully  consider  the  viability  of  the  Freedom  from 
Government  Competition  Act  as  it  is  now  on  record.  While  we  certainly  promote  fair 
competition  and  the  growth  of  private  enterprise,  we  are  concerned  about  the  unintended 
impact  on  our  nations'  science  and  technology  infrastructure  and  the  impact  on  our 
research  institutions. 
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STEPHENS  UK\N  FIRM 

I600  OLD  MEADOW  ROAD 
POST  OFFICE  BOX  I096  WASHINGTON  OFFICE 

MCLEAN,  VIRGINIA  22IOI'I086  IOE9  VERMONT  AVE  .  N  W.  SUITE  400 

WASHINGTON.  D  C    Z0005 

TEL     703/821-8700  

WRITER  3  Direct  Dial '. Fax:  703/eE7-776i  aoafasi-eaoo 

July  26,  1996 

Senate  Committee  on  Governmental  Affairs 
340  Dirksen  Senate  Office  Building 
Washington,  DC    20510 

Re:      July  31,  1996,  Hearing  on  S.I 724,  the 

Freedom  from  Government  Competition  Act  of  1996 
The  American  Rental  Association's  Testimony 

Dear  Chairman  Stevens: 

Attention:     Mark  Forman,  Professional  Staff  Member 

On  behalf  of  the  American  Rental  Association,  we  respectfully  submit  the 
enclosed  written  Statement  of  the  American  Rental  Association  in  Opposition  to 
Unfair  Government  Sponsored  Competition  from  Regional  Equipment  Centers  for 
the  Committee's  consideration  during  the  July  31,  1996,  hearing. 

The  Statement  includes  a  description  of  the  American  Rental  Association 
(ARA)  and  its  members. 

Thank  you  for  holding  a  hearing  on  this  topic  of  vital  and  ongoing  interest 
to  the  small  business  community,  and  for  accepting  the  written  testimony  of  ARA. 

Respectfully, 

William  T.  Stephens,  General  Counsel    //^..,  ,^.t 


American  Rental  Association 


WTS/maw 
end. 
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STATEMENT  OF 
THE  AMERICAN  RENTAL  ASSOCIATION 

BEFORE  THE  SENATE  COMMITTEE 
ON  GOVERNMENTAL  AFFAIRS 

IN  OPPOSITION  TO 

UNFAIR  GOVERNMENT  SPONSORED  COMPETITION  FROM 

REGIONAL  EQUIPMENT  CENTERS 

JULY  31,  1996,  HEARING 


Dear  Chairman  Stevens  and  Members  of  the  Committee: 

Opening  Statement. 

The  American  Rental  Association  (ARA)  is  grateful  for  the 
opportunity  to  make  a  statement  to  the  Committee  about  unfair 
competition  from  new  government  businesses  interfering  in  the  free  and 
highly  competitive  market  long  served  by  our  association  members. 
Specifically,  ARA  strongly  opposes  government  created,  sponsored  and 
tax-exempt  Regional  Equipment  Centers  (RECs)  because  of  their  profound 
and  unjustified  anti-competitive  impact  on  our  industry  and  harm  to 
individual  members  and  their  employees. 

The  American  Rental  Association  and  Its  Members. 

ARA  is  a  not-for-profit,  membership,  national  and  international  trade 
association.  It  is  comprised  of  more  than  4000  small  business  member 
firms  engaged  in  short-term  rentals  to  the  general  public  of  a  wide  variety 
of  equipment  and  other  personal  property.  The  industry  represented  by 
ARA  consists  of  well  over  12,000  rental  locations.  Rental  businesses 
represented    by   the   ARA   are   located   in   every   state,   the   District   of 
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Columbia,  Puerto  Rico  and  the  Virgin  Islands.  The  highly  diversified  lines 
of  equipment  include  construction  machinery  and  equipment,  homeowner 
tools  and  implements,  durable  medical  equipment  and  devices,  exercise 
and  recreational  equipment,  party  equipment,  and  light  vehicles  and  other 
mobile  equipment  (rarely  automobiles). 

The  National  Headquarters  of  the  American  Rental  Association  is 
located  at  1  900  1  9th  Street  Moline,  Illinois  61 265.  Telephone:  (800)  334- 
2177;  Fax  (309)  764-1533.  James  R.  Irish,  Executive  Vice-President,  is 
the  chief  operating  officer.  ARA  is  a  founding  member  of  the  Coalition  on 
Regional  Equipment  Centers  (COREC),  formed  to  oppose  RECs. 

The  private  rental  industry  in  the  United  States  is  comprised  of  small 
business  firms.  Generally,  they  began  as  "Mom  and  Pop"  operations 
immediately  after  World  War  II  and  many  are  now  in  their  second  and  third 
generations  of  ownership  and  operation.  The  highly  competitive  rental 
industry  continues  to  serve  the  market  well,  operating  on  a  fairly  thin  profit 
margin  of  about  only  6%.  Unfair  competition  from  a  nationwide  Regional 
Equipment  Center  program  would  be  devastating  to  the  equipment  rental 
industry. 

The  REC  Issue  -  Unfair  Government  Competition. 

ARA  opposes  government  created,  supported  and  tax-favored 
Regional  Equipment  Centers,  such  as  the  "11th  Congressional  District 
REC,"  a  1990  demonstration  project  formed  in  Pennsylvania  under  P.L. 
101-302  (5/25/90).  The  1 1th  REC  has  been  given  over  $30  million  of 
Department  of  Defense  (DOD)  surplus  heavy  construction  equipment, 
tools,  parts  and  supplies  for  establishing  its  rental  business,  plus  state  of 
Pennsylvania  cash  grants  of  $700,000. 
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The  1 1th  REC,  ostensibly  a  "charitable"  organization,  enjoying  IRC 
Section  501(c)(3)  exempt  status,  pays  no  federal  income  tax  on  its 
business  profits.  It  was  supposed  to  rent  its  free  equipment  directly  and 
exclusively  to  local  governments  and  eligible,  non-profit  entities.  This 
alone  would  unfairly  deprive  private  rental  firms  and  contractors  of  a  large 
market  share.  The  1 1th  REC's  bulging  inventory  of  highly  valuable,  heavy 
construction  equipment,  however,  led  to  an  irresistible  expansion  into 
unauthorized  market  segments. 

A  second  REC  has  been  created  for  the  neighboring  12th 
Congressional  District  of  Pennsylvania  with  the  passage  of  P.L.  102-396 
(10/6/92). 

Stated  simply,  RECs  represent  Unfair  Government  Competition  with 
small  business.  Private  firms  must  generate  rental  revenue  or  borrow 
money  to  purchase  their  rental  equipment.  They  pay  many  taxes  besides 
federal  and  state  income  tax  on  their  profits.  There  is  no  special  federal 
program  to  assist  rental  businesses  and  none  are  wanted. 

In  direct  contrast,  the  1 1th  REC  has  none  of  the  characteristics  of 
private  business.  The  1 1th  REC  has  been  given  over  550  pieces  of  heavy 
construction  equipment  for  its  rental  inventory.  It  received  operating 
money  through  $700,000  in  grants  from  Pennsylvania  and  $1  per  capita 
prepaid  membership  dues  from  local  government  members.  The  prepaid 
dues  also  helped  the  1 1th  REC  capture  its  customers.  Every  REC  benefit 
comes  from  the  taxpayer.  The  12th  REC,  opened  in  January,  1995,  and 
has  already  received  about  100  pieces  of  equipment.  It  has  the  added 
advantage  of  $  1  million  in  federally  appropriated  cash.  Credible  reports  are 
that  the  12th  REC  hopes  to  open  a  satellite  rental  business  in  adjoining 
Congressional  District  Four,  close  to  Pittsburgh. 
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A  threat  of  even  greater  magnitude  to  our  industry  is  proposed 
legislation  (H.R.  4141  introduced  in  the  102nd  Congress,  with  a  draft 
nationwide  REC  bill  prepared  and  printed  in  late  1 993,  but  not  introduced) 
to  establish  a  program  of  RECs  throughout  the  country.  Given  the  abuses 
and  waste  that  have  occurred  in  the  1 1th  REC  demonstration  project,  this 
proposal  is  the  ultimate  exercise  in  more  bureaucracy  and  irresponsible 
"pork  barrel"  politics,  at  a  time  when  the  government  can  ill-afford  to 
waste  money. 

Private  rental  firms  and  contractors  cannot  possibly  withstand 
government  sponsored  competitors  who  pay  nothing  for  their  rental 
equipment,  receive  cash  grants,  pay  no  income  taxes,  receive  preferential 
treatment  from  local  governments,  and  are  able  to  rent  equipment  far 
below  market  rates. 

Besides  the  incredibly  unfair  competition  funded  by  the  taxpayer, 
there  are  many  other  problems  inherent  in  the  REC  system: 

1 .  Government  waste  on  a  massive  scale  would  be  a 
continuing  result  of  a  nationwide  system  of  RECs.  Valuable  equipment 
should  not  be  given  away.  The  most  sensible  and  efficient  way  to  deal 
with  surplus  and  excess  government  equipment  is  to  sell  it  on  the  open 
market  and  return  the  money  to  the  U.S.  Treasury. 

RECs  are  not  free.  Cost  savings  have  been  overstated  and 
oversold.  Hidden  costs  have  been  ignored.  Under  a  draft  REC  bill  the 
federal  government  would  spend  $50  million  in  cash  the  first  year,  give 
away  unspecified  billions  of  dollars  of  equipment,  parts,  tools  and  supplies, 
and  incur  tremendous  administrative  expense  monitoring  the  program. 
State  governments  could  be  expected  to  donate  millions. 
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REC  equipment  would  be  underused  and  often  idle  while 
bureaucratic  insulation  would  prevent  responsibility  for  the  waste.  RECs 
would  be  continually  propped  up  by  the  federal,  state  and  local 
governments.  Unnecessary  and  unjustifiable  projects  likely  would  be  built 
only  because  they  could  be  built,  and  at  marginal  cost  due  to  the  hidden 
subsidy  of  the  REC  program. 

2.  RECs  take  jobs  from  private  rental  firms'  and  contractors' 
employees  when  they  undertake  projects.  Congress  should  not  make  it 
more  difficult  for  businesses  to  create  jobs  and  keep  employees. 

3.  The  tax-exempt  RECs  will  not  pay  taxes  and  they  will  take 
income  from  private  firms  which  must  pay  many  separate  taxes,  namely, 
income,  personal  property,  sales-use,  payroll,  and  real  estate,  as  well  as 
license  fees. 

4.  When  private  firms  are  driven  out  of  business,  the  list  of 
problems  caused  by  RECs  will  include  economic  displacement  of  rental  firm 
owners  and  their  employees  and  loss  of  their  productive  capacity. 

5.  REC  equipment  transfers  would  be  non-budgeted  grants, 
that  is,  hidden  subsidies  not  readily  apparent  to  taxpayers. 

6.  A  nationwide  REC  program  would  be  a  direct  violation  of 
the  small  business  policy  of  the  United  States.  Small  businesses  create 
the  great  majority  of  new  jobs.  The  REC  program  is  an  anti-small  business 
program.  It  would  drive  many  healthy  small  firms  out  of  business,  damage 
others,  and  deny  all  of  them  the  opportunity  to  create  more  jobs. 

7.  Finally,  RECs  will  increase  the  bureaucracy  of  this  country. 
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There  is  already  a  most  adequate  system  for  disposing  of  surplus 
government  property.  Since  1949,  the  Federal  Property  and 
Administrative  Services  Act  (FPASA)  has  ensured  fair  and  cost-effective 
disposal.  Surplus  DOD  construction  equipment  should  continue  to  be 
disposed  of  through  the  existing  system  which  assures  a  fair  and  even 
distribution  based  on  priority  of  need  to  other  federal  agencies  and  state 
surplus  property  agencies.  The  FPASA  system  also  provides  for 
disposition  of  the  surplus  property  as  foreign  aid  or  sale  at  public  auction 
with  the  proceeds  returned  to  the  U.S.  Treasury.  Surplus  DOD  equipment 
should  not  be  used  for  wasteful,  pork-barrel  projects  which  compete  with 
private  sector  businesses. 

Conclusion. 

The  private  rental  industry  was  founded  and  has  grown,  prospered 
and  served  the  market  extremely  well  because  it  has  been  left  alone  to 
compete  in  the  market  place.  It  has  not  needed  any  subsidies  or  special 
programs. 

Congress  should  not  enact  any  new  legislation  authorizing  the 
establishment  of  Regional  Equipment  Centers  because  RECs  compete 
unfairly  with  the  private  sector  rental  industry.  Legislation  should  be 
enacted  specifically  prohibiting  any  further  gifts  of  government  equipment 
or  monetary  appropriations  to  the  1 1  th  and  1  2th  RECs.  Far  more  sensible 
distributions  of  government  surplus  property  would  be  to: 

1 .  Continue  under  well  established  FPASA  procedures 
under  which  the  surplus  property  would  be  first  to  other 
federal  government  agencies,  then  to  state  surplus 
property  agencies; 
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2.  Convert  the  surplus  equipment  to  cash,  by  sale  at  public 
auction,  with  the  badly  needed  proceeds  returned  to  the 
U.S.  Treasury  in  reduction  of  the  deficit;  and 

3.  Transfer  some  surplus  equipment  already  located 
overseas  to  other  countries  as  foreign  aid. 

We  encourage  Congress  to  enact  law,  for  the  good  of  every 
American,  protecting  private  industry  from  unfair  competition  from  their 
own  governments. 

This  issue  is  of  vital  concern  to  every  taxpaying  rental  business  and 
the  public  at  large.  ARA  is  prepared  to  provide  the  Committee  with  a 
wealth  of  additional  information  which  it  has  carefully  collected. 

Thank  you  again  for  accepting  our  comments. 

Respectfully  submitted  this  31st  day  of  July,  1996. 

Skip  Evans,  President 

American  Rental  Association 
National  Headquarters: 
1 900  1 9th  Street 
Moline,  IL  61265 
Telephone:    309/764-2475 
Facsimile:      309/764-1533 

Government  Affairs  Office 
1800  Old  Meadow  Road 
P.O.  Box  1096 

McLean,  Virginia  22101-1096 
Telephone:   703/821-8700 
Facsimile:     703/827-7761 
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statement  of  Andrew  S.  Linder 
President  and  Owner 
POWER  CONNECTOR 
September  19,  1996,  10:00  a.m. 
Before  the  Senate  Committee  on  Governmental  Affairs 


Mr.  Chairman  and  Members  of  the  Committee.  I  am  Andy  Linder, 
President  and  Owner  of  Power  Connector,  a  small  electronics 
business  based  in  Long  Island,  NY  employing  77  people.  My  company 
commenced  business  on  April  1,  1987  and  has  since  concentrated  its 
manufacturing  efforts  primarily  in  the  areas  of  electronic 
connectors  and  cable  hardware  for  the  U.S.  military.  We  supply 
these  component  parts  primarily  to  the  Department  of  Defense, 
Federal  Prison  Industries  (FPI)  and  to  our  primary  defense 
contractors. 

I  am  here  today  to  relay  my  story  as  a  small  business  owner 
and  to  tell  you  how  my  employees  and  I  have  personally  benefited 
from  the  relationship  with  Federal  Prison  Industries  (FPI) .  It  is 
a  story  which  I  believe  many  small  businesses  and  members  of  the 
State/Federal  Correctional  Vendors'  Association  from  around  the 
country  could  tell,  but  one  that  has  not  often  been  heard  or 
solicited  from  Congress. 

I  am  very  concerned  that  the  legislation  which  the  Committee 
is  considering  today,  S.  1724,  would  have  the  effect  of  putting  FPI 
out  of  business.  That  would  be  bad  business  for  me  and  a  lot  of 
other  small  businesses  around  the  country. 

I  can  tell  you  without  equivocation  that  my  company.  Power 
Connector,  would  not  be  in  business  today  without  FPI's  efforts  and 


163 


mission  to  seek  out  small  operations  like  mine  with  whom  to  do 
business.  I  have  personally  witnessed  the  dedication  of  FPI ' s 
staff  and  the  commitment  of  resources  to  use  the  talent  and  skills 
of  small  business  in  order  to  fulfill  FPI  contracts.  FPI  has 
achieved  this  by  breaking  their  finished  products  into  component 
parts  and  allowing  small  companies  like  mine  the  opportunity  to 
bid,  resulting  in  opportunities  that  we  otherwise  would  not  have 
had.  I  believe  I  can  best  tell  you  the  importance  and  value  that 
FPI's  subcontracting  endeavor  has  had  personally  on  me  and  my 
business  by  telling  you  about  my  business. 

I  was  introduced  to  FPI  through  my  work  with  a  former  employer 
who  had  several  contracts  with  FPI.  I  became  very  familiar  with 
various  elements  of  the  electronic  connectors  and  cable  hardware 
industry.   Unfortunately,  that  business  went  out  of  business. 

At  that  time,  the  U.S.  Army's  DECOM  Division  was  seeking 
alternative  suppliers  to  fulfill  a  contract  for  upgrading  their 
SINCGARS  Program  -  thfe'  single  channel  ground  to  air  radio  system. 
The  Army  had  become  frustrated  by  a  very  large  company  having  a 
monopoly  on  the  supply  of  cable  and  components  necessary  for  the 
SINCGARS  upgrade  and  they  turned  to  FPI  seeking  to  develop  other 
sources  for  these  labor  intensive,  high  priced  cables  and 
connectors. 

FPI  recognized  the  opportunity  to  reach  out  to  small 
businesses  like  myself.  They  broke  down  the  contracts  that  they 
received  from  the  U.S.  Army  into  component  parts  and  requested 
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small  businesses,  including  mine,  to  participate  and  bid  on  proto- 
types. It  did  this  by  partnering  with  small  businesses  and 
providing  the  capital  for  the  costly  testing  and  assembly  which 
allowed  them  to  participate. 

By  assuming  the  financial  burden  for  the  testing  of  proto- 
types, FPI  eliminated  the  major  financial  barrier  which  precluded 
most  small  companies  like  mine  from  competing  for  these  contracts 
which  were  normally  reserved  for  larger  companies  who  had  the 
necessary  capital.  Mine  was  a  start-up  company,  struggling  to  make 
payroll  and  it  was  only  through  sharing  expenses  and  sub-contracts 
that  my  company  became  successful. 

As  a  result  of  FPI's  efforts  to  work  with  the  small  business 
community  our  products  were  approved.  FPI  provided  the  intensive 
labor  required,  we  provided  the  component  parts.  Bidding  on  these 
contracts  was  required  and  I  am  proud  to  say  my  company  won  the 
bids  for  the  component  parts  enabling  FPI  to  provide  them  to  the 
Department  of  Defense  at  1/3  of  the  price  they  had  originally  paid, 
thereby  saving  taxpayers  millions  of  dollars  over  the  last  six 
years. 

My  point  in  relaying  my  story  today  is  to  make  clear  that  a 
start-up  business  like  mine  could  not  have  done  this  on  its  own. 
FPI  didn't  care  about  our  size  or  numbers  but  was  only  interested 
in  our  ability  to  meet  their  requirements.  If  we  could  meet  the 
military  standards  and  perform,  being  a  small,  start-up  business 
was  not  a  liability.   It  was  FPI's  mission  to  afford  fledgling 
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companies  like  my  own  with  this  rare  opportunity  to  partner  and  it 
allowed  us  to  gain  contracts  that  we  otherwise  would  have  been 
unable  to  compete  for.  Without  FPI,  these  contracts  would  have 
gone  to  and  been  absorbed  by  larger  companies,  at  higher  prices. 
I  am  certain  that  the  active  involvement  of  FPI  as  a  significant 
source  to  the  Army  ensured  small  business  growth  and  opportunity 
that  otherwise  would  not  have  materialized. 

In  my  first  few  years  of  business,  100%  of  my  employees  and  my 
entire  revenue  was  attributable  to  FPI  business.  My  company's 
survival  was  firmly  rooted  in  its  relationship  with  FPI. 

Today,  20  out  of  my  77  employees  or  25%  of  my  labor  force  are 
directly  attributable  to  FPI  business.  This  is  as  a  result  of 
FPI's  efforts  to  reach  out  to  small  businesses  like  mine.  I  now 
have  over  50  employees  dedicated  to  fulfilling  contracts  with  other 
U.S.  government  agencies  and  military  defense  contractors  obtained 
on  my  own.  I  can  honestly  say  that  100%  of  our  capability  to  bid 
for  and  supply  this  other  work  has  come  from  our  ability  to 
establish  a  credible  performance  track  record  as  a  result  of  FPI's 
business.  By  giving  vs  the  opportunity  to  prove  ourselves,  when 
most  agencies  would  not  look  twice  at  a  start  up  company,  FPI  gave 
us  that  fighting  chance  to  demonstrate  our  competitive  spirit.  In 
addition,  to  our  own  success,  the  amount  of  subcontracts  and  work 
we  have  outsourced  over  the  past  six  years,  to  over  40  other  small 
businesses  has  generated  the  hiring  of  almost  150  full  time 
employees. 
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Therefore,  Mr.  Chairman  and  Members,  I  respectfully  request 
very  careful  consideration  of  any  attempts  to  curtail  or  eliminate 
FPI .  FPI  is  a  proven  correctional  tool  for  managing  our  federal 
prisons  and  protecting  both  inmates  and  Bureau  of  Prison  employees. 
It  is  also  a  lifeline  for  many  small  businesses  like  my  own.  I 
urge  you  to  reject  any  proposals  that  curtail  FPI's  ability  to 
provide  the  important  safeguards  to  our  prison  system  and  to  do 
business  as  usual  with  small  businesses  like  mine. 

Thank  you. 
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statement  of  Carl  McKay 

President 

SIODZ  MANUFACTURING  CORPORATION 

September  19,  1996,  10:00  a.m. 

Before  the  Senate  Committee  on  Governmantal  Affairs 


Mr.  Chairman  and  Members  of  the  Subcommittee.  I  am  Carl 
McKay.  I  am  the  President  of  Sioux  Manufacturing  Corporation,  a 
small  manufacturing  business  which  includes  textiles  in  Ft.  Totten, 
North  Dakota.  We  are  100%  owned  by  the  Spirit  Lake  Nation  of  the 
Sioux  Tribe  and  80%  of  our  102  employees  are  Native  American.  We 
are  also  a  member  of  the  State/Federal  Correctional  Vendors' 
Association. 

I  appreciate  the  opportunity  to  submit  this  Statement.  My 
statement  is  important  as  I  believe  you  should  know  the  concerns  of 
small,  minority-owned  businesses  like  Sioux  Manufacturing 
Corporation  who  benefit  from  and  supply  goods  and  services  to  the 
Federal  Prison  Industries'.  Our  company  is  concerned  about 
legislative  proposals,  such  as  s.  1724,  which  would  result  in  the 
curtailment,  restriction  and  possibly  elimination  of  FPI's  ability 
to  do  business  as  it  would  seriously  impact  on  our  labor  force  and 
revenues.  In  addition,  the  efforts  that  FPI  has  demonstrated  to 
ensure  our  success  in  fulfilling  their  contracts  have  not  gone 
unnoticed. 
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Let  me  explain.  In  April  of  1994,  FPI  put  out  a  $5  million 
competitive  solicitation  for  woven  vests  which  we  quoted  on  and 
won.  This  contract  required  Sioux  Manufacturing  Corporation  to 
purchase  and  carry  inventory  for  a  very  expensive  yarn  material 
called  Kevlar,  trademarked  by  DuPont.  We  provide  the  labor  to 
weave  component  parts  which  FPI's  industries  programs  would  then 
cut  into  various  patterns  for  ballistic  vests.  As  production 
proceeded  we  began  to  feel  a  severe  cash  flow  due  to  carrying  a 
large  inventory  and  the  outlay  of  this  expensive  material.  The 
capitalization  of  these  materials  became  so  burdensome  that  we 
decided  to  approach  FPI  and  ask  for  their  assistance  in  re- 
negotiating the  contract  in  order  to  have  FPI  supply  the  material 
outlay  and  we  would  supply  the  labor.  FPI  did  exactly  that.  They 
revised  the  contract  so  that  Sioux  Manufacturing  Corporation  would 
provide  only  the  labor.  This  allowed  us  to  successfully  fulfill  the 
contract  which  was  so  vital  to  our  business. 

FPI  again  demonstrated  their  interests  in  reaching  out  to 
small  businesses  like  our  company.  We  have  been  awarded  a  second 
contract  by  FPI.  This  contract  also  involves  Kevlar.  FPI 
understood  the  financial  burdens  of  the  material  outlay  and 
negotiated  this  second  contract  whereby  FPI  would  once  again, 
furnish  the  materials  and  our  company  would  provide  the  labor. 

Because  of  the  specific  type  of  assistance  and  accommodation 


169 


by  FPI,  our  company  has  been  capable  of  participating  in  these 
types  of  contracts.  Without  FPI's  willingness  to  go  the  extra  mile 
in  working  with  small  businesses  such  as  ours,  I  can  confidently 
say  that  these  contracts  would  have  gone  to  larger,  more  automated 
companies  with  cash  reserves  well  beyond  those  which  Sioux 
Manufacturing  Corporation  could  meet.  Without  FPI's  help,  25%  of 
our  business  or  $8  million  per  year  would  be  gone. 

Mr.  Chairman  and  Members  of  the  Subcommittee,  I  respectfully 
submit  that  for  my  small  business,  curtailment  or  elimination  of 
FPI  means  real  people  lose  real  jobs.  They  are  not  just  a 
statistic.  They  have  faces  and  names.  They  are  my  employees.  It 
also  means  a  real  revenue  loss  to  our  small  company  which,  like 
most  small  businesses,  has  cash  flow  crunches  that  without  help  can 
put  us  over  the  edge. 

I  urge  you  to  carefully  consider  any  legislative  proposals 
that  scale  back  FPI's  ability  to  do  business  with  small  businesses 
like  Sioux  Manufacturing  Corporation.  The  results  could  be  truly 
disastrous. 

Thank  you  for  your  consideration. 
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Mr.  Chairman,  Members  of  the  Committee,  on  behalf  of  the  more  than  150,000 
federal  employees  represented  by  the  National  Treasury  Employees  Union  (NTEU),  I 
appreciate  the  opportunity  to  submit  testimony  for  the  record  at  today's  Senate 
Governmental  Affairs  Committee  hearing  on  S.  1724,  the  "Freedom  from  Government 
Competition  Act  of  1996." 

As  you  are  aware,  S.  1724  is  "a  bill  to  require  that  the  Federal  Government  procure 
from  the  private  sector  the  goods  and  services  necessary  for  the  operations  and 
management  of  certain  Government  agencies,  and  for  other  purposes."  While  it  may 
sometimes  be  appropriate  and  cost  effective  to  procure  such  services  from  the  private 
sector,  NTEU  strongly  believes  that  only  by  creating  a  level  playing  field  that  allows  for 
genuine  competition  between  contractors  and  federal  employees  can  the  government  truly 
ensure  that  the  best  possible  job  is  done  and  the  most  cost  effective  and  efficient  return 
is  achieved  for  the  American  taxpayer. 

In  order  to  achieve  the  goal  of  a  truly  effective  and  efficient  Federal  Government, 
there  must  be  a  serious  commitment,  particularly  on  the  part  of  this  Committee,  to  make 
choices  that  best  serve  the  American  taxpayers  and  service  beneficiaries.  Unfortunately, 
S.  1724,  as  introduced,  does  not  reflect  such  a  choice.  In  fact,  it  would  actually  rob 
taxpayers  of  the  best  possible  return  on  their  tax  dollar  in  those  instances  where  the  option 
of  performing  certain  activities  in-house  are  actually  less  costly  than  contracting-out  to  the 
private  sector. 

NTEU  does  not  subsaibe  to  the  belief  that  contracting-out  is  the  wonder  dmg  for 
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an  ailing  government.  The  premise  of  S.  1724,  that  private  enterprises  are  always  the 
most  productive,  efficient  and  effective  sources  of  goods  and  services,  is  not  accurate. 
Numerous  studies  have  shown  that  government  service  contracting  is  often  not  cost 
effective,  does  not  save  the  government  money,  and  will  not  reduce  the  budget  deficit.  In 
the  March  1 994  GAO  report  entitled  Measuring  Costs  of  Advisory  and  Assistance  Service 
Contractors  Versus  Federal  Employees.  GAO  found  that  the  federal  government  could 
save  millions  of  dollars  by  performing  functions  directly  rather  than  allowing  them  to  be 
performed  by  private  contractors.  GAO  reviewed  nine  previous  studies  comparing  the  cost 
of  using  contractors  rather  than  federal  employees  to  perform  necessary  government 
functions,  and  the  findings  were  alarming.  For  example,  an  audit  of  Air  Force  service 
contracts  disclosed  that  the  Air  force  paid  $4.7  million  in  additional  costs  for  certain 
contractor  work  In  fiscal  year  1 990,  and  could  have  saved  up  to  $6.2  million  if  the  work  to 
be  performed  under  the  optional  years  of  the  contracts  reviewed  were  performed  in-house. 

A  Department  of  Defense  Inspector  General  report  on  certain  consulting  services 
contracts  estimated  that  DOD  agencies  could  have  saved  about  $26  million  from  fiscal 
year  1992  to  1996,  by  gradually  reducing  their  service  contracts  by  60  percent.  The  report 
further  estimated  that  contracting  costs  were  between  21  and  40  percent  higher  than  in- 
house  performance.  Another  study  of  11  Department  of  Energy  service  contracts 
estimated  that  the  Department  could  have  achieved  savings  ranging  from  3.1  to  55.4 
percent,  with  an  average  of  25.4  percent  if  the  work  were  done  in-house. 

These  and  other  GAO  studies  highlight  contracting-out  abuses  where  the  federal 
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government  could  have  saved  millions  of  dollars  by  performing  functions  directly  rather 
than  paying  for  them  to  be  performed  by  private  contractors  who  charged  millions  of  dollars 
worth  of  unallowable  or  questionable  expenses.  I  sincerely  believe  that  to  statutorily 
mandate  that  it  is  the  government's  policy  to  procure  from  the  private  sector  at  any  and  all 
cost,  without  adequate  public  safeguards,  is  irresponsible. 

PROCUREMENT  FROM  PRIVATE  SOURCES  &  STATE  AND  LOCAL 
GOVERNMENTS 

S.  1724  promotes  the  completely  unproven  concept  that  government  is  bad  but  the 
private  sector  performance  of  government  is  good.  This  legislation  would  require  the 
federal  government  to  purchase  goods  and  services  from  the  private  sector  even  if  the 
product  or  service  could  be  obtained  at  lesser  cost,  with  greater  efficiency  and  of  a  higher 
quality  using  federal  resources.  Section  3  of  S.  1724  requires  that  "...each  agency  shall 
obtain  all  goods  and  services  necessary  for  or  beneficial  to  the  accomplishment  of  its 
authorized  functions  by  procurement  from  private  sources,"  with  certain  specific 
exemptions.  Section  4  of  the  bill  goes  even  further  to  require  that  even  with  inherently 
governmental  functions,  agencies  must  determine  whether  their  requirements  can  be 
satisfied  by  a  State  or  local  government  and,  if  so,  attempt  to  procure  the  goods  or 
services  from  that  source.  NTEU  is  strongly  opposed  to  these  provisions  of  S.  1 724  which 
have  not  been  proven  to  be  the  most  efficient  and  cost  effective  solutions. 

As  you  know,  the  Office  of  Management  and  Budget  (0MB)  Circular  No.  A-76 
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establishes  the  federal  policy  regarding  the  performance  of  commercial  contracting 
activities.  The  stated  goal  of  the  Circular  is  to  "achieve  economy  and  enhance  productivity 
through  competition."  Performance  of  commercial  government  activities  by  outside 
contractors  is  subject  to  this  Circular  which  requires  a  cost  comparison  of  performing  work 
in-house  by  government  employees  versus  performing  w/ork  by  private  contractors. 

In  contrast,  however,  service  contracts,  including  "advisory  and  assistance' 
(consulting)  services  which  GAO  estimates  that  the  federal  government  spent  almost  $12 
billion  on  in  the  1992  fiscal  year,  are  subject  to  0MB  Policy  Letter  No.  93-1  v^tiich  provides 
detailed  guidance  on  managing  and  controlling  the  use  of  service  contracts.  Although  the 
0MB  Policy  Letter  No.  93-1  emphasizes  cost-effectiveness,  it  does  not  specifically  require 
agencies  to  develop  a  cost  comparison  between  contractor  and  in-house  performance. 

Section  3  subsection  (a)  of  S.  1724  states:  "General  Rule.-Notwithstanding  any 
other  provision  of  law,  except  as  provided  In  subsection  (b),  each  agency  shall  obtain  all 
goods  and  services  necessary  for  or  beneficial  to  the  accomplishment  of  its  authorized 
functions  by  procurement  from  private  sources."  Therefore,  S.  1 724  appears  to  make  both 
0MB  Circular  A-76  and  0MB  Policy  Letter  93-1  irrelevant  to  all  future  federal  procurement. 

GAO  has  long  suggested  that  cost  comparisons  can  be  a  useful  management  tool 
for  assisting  government  agencies  in  deciding  how  to  acquire  needed  services  in  the  most 
cost  effective  manner.  NTEU  strongly  believes  that  such  a  cost  comparison  and  analysis 
is  a  critical  element  that  should  be  explicitly  indicated  in  any  statutory  changes  to  the 
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federal  government's  procurement  policies.  Given  the  apparent  nullification  of  cost 
comparisons  and  other  aitical  ojles  required  by  Circular  A-76,  I  believe  that  S.  1 724  would 
be  dramatically  improved  by  statutorily  mandating  similar  cost  controls  and  I  would  strongly 
recommend  that  the  Committee  consider  such  a  fiscally  responsible  change. 

INHERENTLY  GOVERNMENTAL  FUNCTIONS 

NTEU  believes  that  the  provisions  included  in  S.  1724  for  keeping  inherently 
governmental  functions  in-house  are  vague  and  inadequate  to  protect  either  the  public 
interest  or  individual  privacy  rights. 

Concerns  have  been  raised  for  many  years  about  what  exactly  constitutes  an 
'inherently  governmental"  function.  Both  S.  1724  and  0MB  Circular  A-76  prohibit 
contracting  out  of  such  services.  Several  years  ago,  Senator  Pryor  (D-AR),  a 
distinguished  member  of  this  Committee  and  the  former  Chairman  of  the  Subcommittee 
on  Federal  Services,  Post  Office  and  Civil  Service,  questioned  the  use  of  contractors  and 
consultants  performing  certain  government  functions.  I  believe  the  distinguished  Senator 
coined  the  term  "shadow  government",  and  he  cited  a  number  of  instances  where 
contractors/consultants  had  prepared  Congressional  testimony;  drafted  memos  for  the 
signature  of  top  agency  officials;  researched  Freedom  of  Information  requests;  drafted 
internal  agreements;  and  wrote  agency  regulations. 

In  response  to  the  Senator's  request  for  a  GAG  investigation  of  this  matter,  the  GAG 
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found  that  some  service  contractors  actually  appeared  to  be  administering  governmental 
functions.  The  report,  entitled  Government  Contractors  -  Are  Service  Contractors 
Performing  Inherently  Government  Functions,  further  stated  that  one  of  the  major  reasons 
contributing  to  agencies'  use  of  contractors  to  administer  functions  that  may  be 
governmental  In  nature  was  the  lack  of  authorized  federal  positions  for  employees.  This 
Is  unacceptable. 

A  large  percentage  of  NTEU's  membership  is  comprised  of  employees  of  the 
Internal  Revenue  Service.  Dunng  the  past  several  years,  NTEU  has  actively  fought 
against  Congressional  efforts  to  contract-out  the  inherently  governmental  function  of 
federal  income  tax  collection.  There  is  currently  a  pilot  project  underway  to  study  whether 
allowing  private,  for  profit,  companies  to  collect  overdue  taxes  will  be  cost  efficient  and  will 
provide  the  confidentiality  of  tax  records  that  American  taxpayers  expect  and  deserve. 
NTEU  laelieves  that  Congress  should  carefully  review  the  results  of  this  pilot  project  before 
any  further  contracting-out  of  inherently  governmental  functions  occurs. 

CONTRACT  OVERSIGHT 

Contract  oversight  represents  another  critical  area  desperately  in  need  of  reform 
as  efforts  to  streamline  and  eliminate  waste  and  fraud  in  the  federal  procurement  process 
go  forward.  Concerns  have  been  consistently  raised  by  NTEU  and  others  about  contract 
oversight,  especially  since  once  a  function  goes  to  contract  there  is  little  oversight  on  the 
contractor's  performance  or  penalties  for  cost  overruns.   In  testimony  entitled  "Federal 
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Contracting  -  Cost-effective  Contract  Management  Requires  Sustained  Commitment" 
(GAOrr-RCED-93-2),  GAO  concludes  the  following; 

With  the  budget  deficit  and  other  financial  commitments  that  the  federal  government 

faces,  it  cannot  afford  to  ignore  the  potential  cost  of  poor  contractor  oversight.  For 
many  years  federal  agencies  have  increasingly  relied  on  contractors  to  carry  out 
needed  activities.  Unfortunately,  in  all  too  many  instances,  federal  agencies  have 
abdicated  to  their  contractors  the  responsibility  for  ensuring  that  contractors 
perform  quality  work  cost  effectively. 

Unfortunately,  service  contracting  personnel  continue  to  concentrate  their  efforts 
on  the  awarding  of  contracts  and  the  obligation  of  funds,  and  the  equally  important 
oversight  of  contractor  performance  often  becomes  a  peripheral  concern.  NTEU  supports 
recommendations  that  senior  agency  managers  must  be  made  accountable  for  contract 
administration,  as  has  been  recommended  by  GAO. 

As  I  stated  earlier,  contract  management  is  one  of  the  costs  of  doing  business  with 
contractors  and  should  be  a  factor  in  any  economic  analysis.  In  the  absence  of  healthy 
competition,  the  incentives  necessary  for  a  contractor  to  provide  timely  and  effective 
service  are  greatly  diminished.  Having  established  a  monopoly,  the  contractor  is  often 
able  to  demand  a  larger  fee  the  second  or  third  time  around  when  a  contract  comes  up  for 
renewal.  By  then,  however,  the  federal  government's  own  bargaining  power  is  greatly 
reduced  since  the  employees  who  once  performed  that  particular  service  have  long  since 
been  separated  or  disappeared  and  their  valuable  expertise  lost.  Often,  more  efficient 
ways  of  delivering  services  can  be  developed  over  time.  If  a  service  contractor  knows  that 
his  or  her  contract  will  be  renewed  without  further  review,  the  federal  government  loses  the 
competitive  edge  and  the  incentive  for  that  contractor  to  reduce  or  eliminate  unnecessary 
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expenses  he  or  she  charges  to  the  federal  government.  NTEU  has  long  advocated  that 
contracts  should  not  be  renewed  in  this  manner.  In  addition  to  improving  contract 
management  as  I  have  suggested,  agencies  should  also  conscientiously  audit  the  work 
of  their  contractors  to  ensure  that  the  government  pays  no  more  than  it  should  for  the 
services  it  receives   S.  1 724  does  not  go  far  enough  to  address  these  important  concerns. 

CONCLUSION 

NTEU  opposes  S.  1724.  In  order  for  truly  cost  effective  reforms  to  be  achieved, 
NTEU  maintains  that  cost  comparisons  to  determine  whether  it  is  more  economical  to 
maintain  a  function  in-house  or  to  contract  it  out,  should  be  a  requisite  of  any  statutory 
changes.  Inherently  governmental  functions  must  continue  to  be  done  by  federal 
employees.  Additionally,  any  procurement  reforms  should  ensure  adequate  federal 
oversight  and  management,  and  aH  costs  associated  with  contracting-out  should  be 
appropriately  factored. 

While  Congress  has  mandated  dramatic  federal  agency  downsizing  in  the  name  of 
deficit  reduction,  private  sector  procurement  contracts  have  been  the  fastest  growing  area 
of  federal  spending.  At  the  same  time  that  agencies  are  being  asked  to  downsize,  the 
number  of  contractors  doing  business  with  the  federal  government  and  their  costs  are 
rising.  It  is  ironic  to  note  that  even  tighter  restrictions  on  hiring  federal  workers  are  in  fact 
leading  to  what  has  been  shown  to  be  more  expensive  contracting  out  of  services. 
Apparently,  although  there  is  no  room  In  agencies'  personnel  budgets,  there  is  plenty  of 
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room  in  procurement  budgets  to  accomplish  the  work. 

Federal  employees  have  made  numerous  sacrifices  in  order  to  meet  deficit 
reduction  goals,  and  they  continue  to  adopt  new  ideas  and  techniques  in  pursuit  of  greater 
efficiency.  Unfortunately,  such  a  thorough  analysis  of  their  contract  counterparts  has  still 
not  been  conducted,  and  the  crisis  in  government  contracting  continues.  As  the 
Committee  continues  its  consideration  of  S.  1724,  I  believe  that  such  a  thorough  analysis 
would  be  extremely  beneficial  to  efforts  to  implement  truly  cost  effective  procurement 
reforms. 

Mr.  Chairman,  I  again  thank  you  for  the  opportunity  to  submit  testimony  for  the 
record  expressing  NTEU's  opposition  to  S.  1 724.  NTEU  remains  willing  to  work  with  the 
Committee  as  Congress  continues  to  examine  this  important  issue. 
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"Small  busimesses'  contribution  to  job  creation  is  no  longer  our  economy's  best  kept 
secret.    Small  business  is  deservedly  recognized  as  "the  engine  that  drives  the 
economy.  "  It  was  small  businesses,  qfier  all,  that  led  the  country  out  oj  the  most 
recent  recession,  creating  virtually  all  the  new  jobs  since  1987.  " 


Report  for  the  President  and  Congress 
by  the  White  House  Conference  on 
Small  Business  Commission 

September  1995 


"[Nonprofits]  are  ...  pretty  good  at  making  money  —  despite  their  tax-exempt  status 
...by  going  commercial  with  business  ventures  that  keep  growing  and  growing  —  at 
taxpayers'  expense. " 

USA  Today 

June  20,  1995 

"The  nonprofits'  tax-exempt  status  helps  them  undercut  competitors  who  pay  taxes. 
And  when  those  competitors  lose  business,  taxpayers  pay  the  price.  " 

USA  Today 

June  20,  1995 
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Written  Statement  on  Behalf  of  the 
International  Hearing  Society 

Senate  Governmental  Affairs  Committee 
Hearing  on 

S.  1724,  The  Freedom  from  Government 
Competition  Act  of  1996 


September  24,  1996 


Submitted  by  Robin  L.  Holm 
Executive  Director 


I.  Introduction 

.'.  ■>M\ni7.  ■ 
The  International  Hearing  Society  ("IHS")  represents  the  vast  majority  of 
traditional  hearing  aid  specialists/dispensers  (hearing  aid  specialists)  in  the  United 
States.   IHS  members  are  the  nation's  most  experienced  health  care  providers  in  the 
testing,  selection,  and  fitting  of  hearing  aids.   IHS  members  typically  are  small  business 
men  and  women  strategically  located  and  accessible  to  the  hearing-impaired  public 
throughout  the  United  States.    Hearing  aid  specialists  are  located  in  rural  areas  and 
small  towns,  as  well  as  major  metropolitan  centers.   A  large  number  of  IHS  members  are 
second  and  third  generation  hearing  aid  specialists,  whose  small  businesses  are  generous 
and  significant  contributing  forces  in  their  communities.    IHS  is  pleased  to  present  its 
views  on  S.  1724,  the  Freedom  from  Government  Competition  Act  of  1996,  and  on  the 
related  issue  of  government-assisted  competition. 


II.        Government  Competition  with  the  Private  Sector 

As  the  text  of  S.  1724  explains,  "[gjovernment  competition  with  the  private  sector 
is  ...  at  an  unacceptably  high  level,  both  in  scope  and  in  dollar  value."   Government 
competition  persists  despite  the  fact  that  competitive  private  enterprise,  such  as  the  small 
businesses  in  which  hearing  aid  specialists  provide  hearing  health  care  services,  constitute 
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the  most  efficient  providers  of  services.   S.  1724  directly  addresses  this  problem  by 
requiring  increased  procurement  and  government  reliance  on  private  sources  for  goods 
and  services. 

Enactment  of  S.  1724  will  generate  increased  opportunity  for  private  sector 
business  concerns,  potentially  including  hearing  aid  specialists.   The  Veterans 
Administration  (VA),  for  example,  presently  utilizes  VA  stall  audiologists  to  the 
exclusion  of  community-based  licensed  and/or  certified  hearing  aid  specialists  to  provide 
hearing  health  care  services.   If  the  military  were  to  outsource  to  hearing  aid  specialists 
in  their  communities  those  hearing  health  services  within  their  scope  of  practice,  hearing 
health  access  and  cost  problems  would  be  significantly  reduced. 


III.      Government-Assisted  Competition  with  Small  Business 

IHS  is  pleased  that  the  Committee  is  focusing  attention  on  government 
competition  with  the  private  sector.   A  related  issue,  and  one  which  more  directly  affects 
IHS  members,  is  unfair  government-supported  competition  with  small  business.   IHS 
urges  the  Committee  to  also  take  action  to  address  this  issue,  which  is  becoming 
increasingly  problematic.   In  recent  years,  hearing  aid  specialists  and  countless  other 
small  business  men  and  women  in  a  wide  variety  of  industries  across  the  country  have 
experienced  increased  competition  from  the  tax-exempt  sector. 

Tax-exempt  institutions  such  as  hospitals,  clinics,  and  universities  continue  to 
erode  the  client  base  of  taxpaying  hearing  aid  specialists  by  selling  or  facilitating  the  sale 
of  hearing  aids  to  the  general  public,  often  at  below-market  prices.   This  undermines  the 
free  market  and  will  eventually  drive  taxpaying  entities  out  of  business. 

IHS  urges  Congress  to  swiftly  take  action  to  level  the  competitive  playing  field  so 
that  tax-exempt  institutions  no  longer  may  capitalize  on  their  tax-exempt  status  to 
unfairly  compete  with  taxpaying  businesses. 


IV.       Advantages  Enjoyed  by  the  Tax-Exempt  Sector  over  the  Tax-Paying  Sector 

Tax-exempt  entities  enjoy  significant  competitive  advantages  over  taxpaying 
businesses  including: 

•  exemption  from  federal  taxes; 

•  exemption  from  state  taxes; 

•  exemption  from  local  taxes; 

•  exemption  from  unemployment  compensation  coverage; 

•  greatly  reduced  postal  rates; 
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•  the  halo  effect,  i.e.,  perception  as  a  "goodwill"  organization  that  heals 
the  sick  or  provides  health  care  to  the  needy  (this  can  soften  the 
public's  perception  of  slick  marketing  strategies); 

•  access  to  reduced  cost  mailing  lists  and  public  service  announcements; 

•  use  of  donated  equipment  and  facilities; 

•  availability  of  volunteers; 

•  "captive"  referrals  (where  clients  receiving  one  service  from  a  tax- 
exempt  firm  are  referred  to  in-house  operations  for  other  services); 

•  the  ability  to  receive  tax  deductible  donations  of  services,  goods, 
contributions,  and  incurred  expenses  (consider  the  use  of  audiology 
testing  equipment  provided  at  government  expense);  and 

•  development  of  layered  corporate  structures  where  the  tax-exempt 
entity  is  treated  as  an  affiliate  or  subordinate,  while  operating  at  one 
location. 

While  tax-exempt  entities  operate  with  the  full  benefits  of  tax-exempt  status 
described  above,  they  may  simultaneously  engage  in  advertising  and  sales  techniques 
typically  associated  with  commercial  enterprises,  such  as  advertising  in  the  yellow  pages. 
In  addition,  they  may  establish  off-site  clinics  to  attract  the  general  public.   IHS  urges 
Congress  to  step  up  monitoring  and  enforcement  to  ensure  that  the  tax-exempt  activities 
of  tax-exempt  institutions  are  appropriate  to  those  organizations'  functions  and,  if  not, 
that  such  activities  are  taxed  appropriately. 


V.        Tax-Paying  Hearing  Aid  Dispensers  are  Sorely  in  Need  of  Relief  from  Unfair 
Government-Assisted  Competition 

TTie  commercial  promotion  of  hearing  aid  sales  by  tax-exempt  entities  is  thriving, 
despite  the  recognition  that  undue  competition  from  the  tax-exempt  sector  with  tax- 
paying  businesses  is  an  ever  increasing  concern.   Because  the  problem  of  unfair 
competition  is  national  in  scope  but  local  in  impact,  the  impact  on  affected  communities 
can  be  enormous.   Our  members  across  the  country  regularly  share  with  us  instances  of 
the  commercial  promotion  of  hearing  aid  sales  by  tax-exempt  clinics,  hospitals,  and 
educational  institutions  and  the  resultant  impact  on  tax-paying  hearing  aid  providers. 

Across  the  country,  tax-exempt  hospitals  and  universities  establish  hearing 
centers  --  not  merely  to  provide  more  comprehensive  or  more  convenient  services  to 
their  current  patients  or  to  provide  training  opportunities  for  their  students  -  but  also  to 
penetrate  new  client  populations  and  markets  traditionally  served  by  hearing  aid 
specialists  and  that  clearly  are  commercial  in  nature.   The  tax-exempt  hearing  centers 
compete  directly  with  taxpaying  hearing  aid  dispensers  by  serving  a  significant  portion  of 
the  general  public  and  by  often  pricing  their  services  and  products  at  below  market  rates. 
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VI,        IHS  Urges  Adoption  of  Recommendation  14  of  the  1995  White  House  Conference 
on  Small  Business 

Government-assisted  competition  with  tax  paying  small  business  enterprises  has 
enjoyed  robust  growth  over  the  past  fifteen  years  despite  the  repeated  adoption  by  the 
White  House  Conference  on  Small  Business  (in  1980,  1986,  and  most  recently  in  1995) 
of  recommendations  to  address  the  issue.   The  most  recent  recommendation  called  for 
Congress  to  "enact  legislation  that  would  prohibit  ...  tax-exempt  and  antitrust-exempt 
organizations  from  engaging  in  commercial  activities  in  direct  competition  with  small 
businesses."    (See  Foundation  for  a  New  Century:  A  Report  to  the  President  and  Congress, 
WJiite  House  Conference  on  Small  Business,  September  1995  at  p.  26.)    Accordingly,  IHS 
joins  with  the  White  House  Conference  on  Small  Business  and  the  Business  Coalition  for 
Fair  Competition  in  asking  Congress  to  adopt  such  legislation. 


VII.      Relief  from  Tax-Exempt  Competition  is  Needed  Today  More  than  Ever  Given  the 
Rapidly  Changing  Health  Care  Marketplace 

Further  compounding  the  effect  of  competition  from  the  tax-exempt  sector  is  the 
growth  of  managed  care.  The  advent  of  managed  care  has  further  squeezed  the  hearing 
health  market  because  many  HMOs  restrict  provider  panels,  which  effectively  precludes 
any  provider  not  on  an  HMO  panel  from  that  segment  of  the  hearing-impaired  market 
participating  in  HMOs.  Because  seven  of  ten  employed  Americans  now  participate  in 
managed  care,  the  dramatic  growth  of  managed  care  has  further  magnified  the  effect  of 
competition  from  tax-exempt  entities.  Accordingly,  relief  for  the  small  business  hearing 
aid  specialist  from  tax-exempt  competition  is  more  important  today  than  nine  years  ago. 


VIII.    The  Negative  Effects  of  Unfair  Government-Assisted  Competition  Are  Felt  Not 
Just  by  Small  Business  but  by  Communities  Across  the  Nation 

The  negative  effects  of  undue  tax-exempt  competition  are  felt  not  just  by  small 
business  but  by  communities  across  the  nation  whose  tax  base  shrinks  when  unfair  tax- 
exempt  competition  forces  taxpaying  entities  out  of  business.   As  a  result,  taxpayers  must 
both  make  up  for  those  lost  taxes  and  pay  the  resulting  unemployment  benefits. 

IHS  urges  Congress  to  level  the  playing  field.   This  will  increase  tax  bases  in 
communities  affected  by  undue  government-a.ssisted  competition  and  ensure  that  small 
business  men  and  women  such  as  IHS  members  are  shielded  from  unfair  competition 
from  tax-exempt  entities. 


IX.       Conclusion 

IHS  urges  swift  Congressional  action  to  increase  government  reliance  on  private 
sector  providers  of  goods  and  services.   IHS  also  urges  Congress  to  address  the 
inequitable  government-supplied  advantages  enjoyed  by  tax-exempt  organizations  at  the 
direct  expense  of  the  taxpaying  small  business  sector,  including  hearing  aid  specialists. 
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A  Subsidiary  of  SommefFrey  Labofaton 


July  8,  1996 

Senate  Oortmittee  on  Governmental  Affairs 
340  Dirkson  Senate  Office  Building 
Washington  DC  20510-6250 

Attn:  Mark  Forman,  Professional  Staff  Mstnber 

Dear  Ghairnan  Stevens,  Senator  Roth  and  Metrters  of  tha  Ctmiittee: 

The  Wiscx^nsin  Environmsntal  Latcratories  Association  (WELA)  has  long  been 
concerned  with  the  increasing  ccnpetition  from  govemnient  and  tax-favored 
laboratories.  As  Chairman  of  a  special  subconroittee  on  ccnpetition  with 
the  public  sector,  I  received  numerous  conplaints  from  our  msmber 
laboratories  -  complaints  that  go  unanswered  or  are  sinply  dismissed. 
While  we  continue  to  seek  relief  from  the  Wisconsin  Legislature,  none  has 
been  forthcoming.  As  a  lab  owner,  it  is  most  frustrating  to  face  ever 
increasing  government  ccnpetition  in  an  already  conpetitive  market. 

The  answer  to  lc««»sring  government  expenditures  is  to  downsize  -  not  to 
offer  goods  and  services  to  the  public  that  are  already  provided  by  the 
private  sector  as  a  means  of  subsidizing  budgets  without  reducing  payroll. 

Attached  is  an  abbreviated  version  of  testimony  recently  given  to  a 
Wisconsin  Senate  Comnittee  v^ch  demonstrates  the  difficulties  we  face. 
Although  the  exanples  cited  deal  with  state  laboratories,  the  same 
problems  exist  with  federal  labs.  Please  include  this  letter  and  its 
attachment  as  part  of  your  hearing  record  for  your  Jvily  18,  1996  hearing 
on  government  ccnpetition. 

We  join  the  Business  Coalition  for  Fair  Ccnpetition  in  asking  you  for 
relief  from  both  government  and  norprofit  competition.  The  laboratory 
sector  of  our  economy  may  be  small,  but,  as  a  delegate  to  the  White  House 
Conference  on  Snail  Business  in  1995,  I  know  that  government  ccnpetition 
affects  many  other  sectors,  as  well. 


Si 


Edward  F".   Trelck 

Chairman,   Government  and  T^x-Favored  Conpetiticn  Gonmittee 

Wisconsin  Environmental  laboratories  Association. 


6125  West  National  Avenue,  P.O.  Box  14513,  Milwaukee,  Wisconsin  53214 

(414)  475-6700  FAX:  (414)  475-7216 

Toil-Free:  800-300-6700 
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STATEMENT  OF  ETWARD  F.  TREIOC 

CHAIRMAN,  WISOONSIN  ENVIRONMENTAL  LABORATORIES  ASSOCIATION 

SUBCCMMITTEE  ON  GOVERNMENT  &  TAX- FAVORED  COMPETITION 


Because  I  have  been  deeply  involved  with  the  issue  of  government  and 
tax- favored  conpetition  for  the  past  ten  years,  I  have  been  able  to 
observe  a  definite  change  in  the  intensity  of  conpetition  we  face  from  the 
tax  supported  labs.  As  recently  as  eight  years  ago,  state  agencies 
expressed  surprise  that  their  activities  were  affecting  the  livelihoods  of 
private  labs.  Superficial  efforts  were  even  made  to  change  wording  in 
Wisconsin  Department  of  Natural  Resources  (WIENR)  panphlets,  and,  as 
recently  as  1988,  letters  were  sent  to  firms,  individuals  and  private  labs 
informing  them  that  future  regulations  would  require  them  to  utilize 
private  labs. 

This  seemingly  cooperative  environment  began  to  change  about  six  years  ago 
when  we  became  aware  that  the  testing  for  which  we  had  made  major  capital 
investments  might  be  performed  at  the  Wisconsin  State  Laboratory  of 
Hygiene  (WISIOH)  instead.  A  WirajR  report  to  the  legislature  in  1989 
insinuated  that  private  labs,  certified  by  the  WIDNR  as  conpetent,  were 
not  capable  of  providing  accurate  data.  Since  that  time,  our  concern  that 
the  WISLjOH  would  directly  conpete  with  us  has  become  a  moot  point.  More 
and  more,  work  that  should  be  done  in  the  private  sector  is  being  directed 
to  the  State  Lab  of  Hygiene  (WISLDH)  through  the  WIDNR  and  Wisconsin 
Departrrent  of  Health  and  Social  Services  (WIDHSS)  .  Recent  discussions 
with  the  WISLOH  have  turned  from  denial  of  conpetition  to  assertions  that 
the  legislature  sanctions  this  competition  by  requiring  the  WISLDH  to 
generate  program  revenue.  The  WISLDH  Board  is  currently  formulating  a 
policy  that  would  even  allow  volume  discounts  to  non-govemment  agencies. 

To  help  you  understand  the  scope  of  the  conpetition  problem,  I  would  like 
to  review  with  you  some  of  the  conplaints  our  contnittee  receives.  None  of 
the  cases  presented  today  is  old  -  I  have  only  reached  back  to  August, 
1995.  No  two  conplaints  I  am  presenting  were  brought  by  the  same  lab. 
(Complaints  cover  only  governmental  labs,  since  the  scope  of  the  original 
hearing  dealt  mainly  with  the  Lftiiversity  of  Wiscosin  labs,  including  the 
State  Laboratory  of  Hygiene) . 

On  May  3  of  this  year,  a  letter  from  the  WIDNR  was  sent  to  the  custoner  of 
an  environmental  laib  in  northern  Wisconsin.  The  letter  notified  the 
customer  that  it  had  failed  to  properly  report  test  results.   It  went  on 
to  insinuate  that  the  private  lab  that  did  the  analysis  had  not  properly 
handled  the  situation.  Then,  the  letter  stated  "You  n\ay  want  to  consider 
using  the  Wisconsin  State  Lab  of  Hygiene  for  future  analysis  because  all 
results  from  there  automatically  go  into  our   cottputerized  data  tracking 
system  .  .  . " .  This  is  not  the  only  instance  of  attenpting  to  switch 
custoners  to  the  State  Lab  that  we  have  on  file. 
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Last  month  rtany  of  our  customers  began  bringing  in  copies  of  letters 
addressed  to  private  water  system  users,  informing  them  that  they  could 
have  water  tested  free  if  they  use  the  Wisconsin  State  Lab  of  Hygiene. 
This  letter  also  informed  them  that  they  were  free  to  have  private  labs 
perform  the  tests,  but  then  they  would  have  to  file  a  report  of  results 
with  the  WICNR.  This  letter  is  sent  out  annually  to  approximately  15,000 
water  systems  -  almost  $250,00  of  potential  private  business  being 
directed  to  the  State  Lab. 

On  March  5  of  this  year  our  conmittee  received  a  letter  of  complaint 
stating  that  a  private  lab  in  the  Madison  (WI)  area  was  forced  to  reduce 
prices  by  being  asked  to  bid  against  the  WISLOH  by  the  WIENR.   In  this 
case,  the  WIENR  claims  the  bid  went  out  in  error  and  is  not  their  normal 
policy. 

On  March  1,  1996,  CMNI  Associates,  a  private  engineering  consultant,  wrote 
identical  letters  to  a  lab  in  central  Wisconsin  and  a  lab  in  the  Fox  River 
Valley  of  Wisconsin.  The  letters  inforned  these  two  labs  that  they  had 
been  underbid  by  the  University  of  Wisconsin  Soils  Lab. 

In  November  of  1995,  a  State  Lab  staff  member  told  the  customer  of  a 
Milwatikee  area  lab  that  he  had  been  overcharged  by  that  lab  and  could  have 
had  the  same  analysis  done  by  the  WISIXH  for  almost  1/2  the  price. 

In  November  of  1995,  in  response  to  a  complaint  that  it  was  offering  a 
series  of  tests  worth  at  least  $125  for  a  mere  $20,  the  University  of 
Wisconsin-Stevens  Point  Chancellor  indicated  that  they  perform  the  number 
of  tests  necessary  to  meet  the  College's  "educational,  research  and  public 
service  corrponents" .  This,  despite  the  fact  that  Stevens  Point  graduates 
working  in  the  private  sector  claim  the  lab  work  is  often  done  by  English 
majors  with  work  grants.  A  definition  of  its  public  service  component  was 
not  given. 

On  a  corrplaint  that  the  Iftiiversity  of  Wisconsin -Stevens  Point  Aquatic 
Toxicology  Lab  underbid  a  private  lab  in  the  Madison  area,  the  response 
was  much  the  saire. 

Not  only  are  we  faced  with  the  specific  instances  of  cortpetition,  but  new 
regulations  are  being  promulgated  by  the  agencies  that  steer  business  to 
the  WISLOH.   A  recent  exanple  is  the  August,  1995,  Chapter  NR  845, 
relating  to  County  Administration  of  Chapter  NR  812,  Private  Well  Code. 
In  essence,  this  document  advises  counties  to  inspect  10%  of  noncortirrunity 
water  systems  and,  at  the  request  of  the  homeowner,  collect  well  samples 
for  bacteriological  analysis  as  well  as  nitrate-nitrogen  testing.  Of 
course,  the  sarrples  are  to  be  sent  to  the  WISICH  vihere   they  will  be  tested 
at  no  cost  to  the  county. 

We  need  relief  from  this  type  of  conpetition.  Private  laboratories  can 
compete  on  a  level  playing  field,  but  not  when  tax  subsidized  labs  are 
offering  tests  at  a  fraction  of  their  actual  cost  and  bidding  against  the 
very  laboratories  that  pay  the  taxes  necessary  to  fund  these  conpetitive 
activities. 
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^^-^^       UBERTY   MANAGEMENT    CONSULT/^STS 

TA/J  P.O.    Box    3303.    Johnstown.    PA    15904-0303  (814)    266  79^ 

CONFIDENTIAL 

July  12,  1996 

Mr.  Mark  Foreman,  Professional  Staff  Member 
Senate  Committee  on  Government  Affairs 
340  Dirksen  Office  Building 
Wasfiington.  DC   20510-6259 

Dear  Mr  Foreman, 

I  am  requesting  tfiat  tfiis  letter  be  included  as  part  of  the  fiearing  record  for  the  July  16  and  18  hearings 
on  competition  I  have  included  examples  to  illustrate  my  views  on  "unfair  competition"  by  the  M.S.  Commerce 
Department's  NIST-MEP  Program.  I  urge  you  to  adopt  the  recommendations  of  the  Business  Coalition  for  Fair 
Competition 

This  letter  deals  with  "Corporate  Welfare"  to  the  extent  that  the  US  Commerce  Department  NIST 
Manufacturing  Extension  Partnership  (MEP)  funds  private  non-profit  companies  that  provide  management  consulting 
services  to  manufacturers  in  competition  with  private  consultants  It  grieves  me  to  pay  federal  and  state  taxes  and 
my  electric  utility  bill  and  have  these  sources,  in  turn,  fund  private  non  profit  corporations  to  compete  against  me. 

STATE 

I  am  the  owner  and  sole  employee  of  a  small  consulting  firm  that  primarily  serves  the  manufacturing  sector. 
In  Pennsylvania,  the  Commerce  Department  funds  eight  (8)  regional  Industrial  Resource  Centers  (IPC's)  that  also 
serve  the  manufacturing  sector  with  comparable  management  consulting  services.  As  I  understand,  originally  the 
IRC's  matched-up  manufacturing  firms  with  management  consultants  and  funded  a  portion  of  each  consulting 
engagement  fee  Most  IPC's  now  have  their  own  full-time  consultants  that  provide  management  consulting  services 
in  competition  with  private  consultants.  All  IPC's  also  still  fund  third  party  consultants,  which  creates  an  obvious 
conflict 

FEDERAL 

Under  the  US  Commerce  Department's  National  Institute  of  Standards  and  Technologies  (NIST) 
Manufacturing  Extension  Partnership  (MEP)  Program,  some  Pennsylvania  IRC's  have  qualified  as  Manufacturing 
Extension  Centers  (MEC's)  and  receive  substantial  federal  funding  Other  Pennsylvania  IRC's  receive  NIST  MEP 
funding  through  the  established  MEC's  In  this  letter  IRC's  will  be  referred  to  as  MEC's  because  they  receive  NIST 
MEP  funding  either  directly  or  indirectly  There  are  presently  sixty  (60)  established  MEC's  throughout  the  country 
and  the  NIST  MEP  annual  budget  is  $80  million.  The  Cato  Institute  identified  125  programs  that  directly  assist 
business  at  a  cost  of  $75  billion  a  year  to  the  federal  government.   NIST  MEP  is  one  of  these  programs 

NIST  MEP  told  me  that  my  firm  did  not  quality  to  become  a  MEC.  but  that  I  could  receive  project 
engagements  and/or  engagement  funding  from  MEC's  in  my  area.  I  said  that  I  never  received  anything  from  any 
of  the  four  (4)  MEC/IRC's  with  which  I  am  registered  In  fact,  MEC's  are  my  biggest  competitors  and  have  caused 
me  to  lose  clients  by  not  funding  my  projects  and/or  performing  the  projects  with  their  own  full  time  consultants 
NIST  MEP  told  me  that  MEC's  are  not  supposed  to  compete  against  private  consultant's  and  are  to  operate  in  their 
own  regions.  I  told  NIST  MEP  that  tx)th  of  their  niles  are  being  violated  in  Pennsylvania,  yet  they  have  not 
corrected  this  problem.  In  fact,  the  grant  agreement  between  the  state  and  the  MEC's  (IRC's)  list  the  counties 
within  their  respective  regions  Electric  utilities  also  have  agreements  with  MEC's  to  provide  consulting  services 
tor  manufacturing  clients  in  the  utility's  service  territory  which  are  located  in  and  out  of  the  MEC's  designated  region. 

NIST  suggested  that  I  respond  to  the  attached  RFP  in  the  Commerce  Business  Daily  and  submit  a  proposal 
for  federal  funding  to  prepare  a  training  program  to  train  MEC  personnel  in  consulting  tools  (skills).  The  MEC's  will 
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then  use  these  tools  to  compete  against  nne.  I  dont  agree  with  this  philosophy  It  the  MEC  personnel  were 
qualified  consultants,  they  should  not  need  this  training  Nevertheless,  I  submitted  three  (3)  proposals  and  all  three 
(3)  were  rejected 

US.  Senator  Arlan  Spector  wrote  to  the  NIST  MEP  director  and  received  a  response  that  did  not  address 
the  issues.  US  Senator  Rick  Santorums  office  called  NIST  MEP  and  was  told  that  they  were  too  txisy  to  respond, 
and  to  date  have  not  responded  My  US  Congressman  has  not  taken  any  action  to  help  me  He  was  instrumental 
in  establishing  a  large  federally  funded  local  company  that  also  competes  against  me  The  actions  taken  by  the 
two  (2)  U.S.  Senators  and  me  may  have  influenced  the  rejection  ol  my  NIST  MEP  training  proposals. 

ELECTRIC  UTILITIES 

In  Pennsylvania,  the  utility  commission  encourages  competitive  bidding  for  goods  and  services  that  are 
purchased  by  public  utilities  However,  electric  utilities  sign  sole  source  contracts  with  MECs  to  provide  consulting 
services  to  the  utilrtys  manufacturing  customers,  in  light  of  the  fact  that  the  MECs  are  funded  by  the  state  and 
federal  governments  and  directly  compete  with  the  private  sector.  The  utilities,  in  fact,  assist  MECs  by  marketing 
and  subsidizing  MEC  consulting  projects,  establishing  pools  of  funding  from  which  MECs  can  draw  to  fund 
consulting  projects,  and  establishing  loan  pools  from  which  manufacturing  firms  can  draw  to  finance  capital  projects 

The  electric  companies  typically  market  assessment  studies  for  the  MECs  and  share  in  the  payment  of  the 
MEC  consulting  fee  with  the  manufacturing  client.  Also,  in  order  to  receive  electric  company  funding  for  a  private 
consultant  project,  the  manufacturing  client  must  write  to  the  MEC  to  receive  approval  Its  like  living  in  Russia  and 
having  to  secure  project  funding  through  the  KGB 

ASSESSMENT  STUDIES 

A  typical  one-week  assessment  study  by  MEC  consultants  is  normally  shared  equally  tietween  the  electric 
utility  and  the  manufacturing  client  This  is  income  for  the  MEC.  It  is  more  profitable  for  an  MEC  to  perform  this 
type  of  study  rather  than  fund  third  party  consultant  projects.  By  using  their  own  consultants  to  perform  assessment 
studies  instead  of  funding  a  private  consultant  project,  the  MEC  receives  income  and  avoids  funding  a  portion  of 
the  consultants  engagement,  which  is  a  conflict.  It  should  be  noted  that  MECs  are  private  non  profit  companies 
that  are  exempt  from  federal  and  state  income  taxes. 

I  submitted  proposals  to  electric  companies  and  MECs  to  perlonn  one-week  assessment  studies  for  one 
half  the  MEC  cost.   My  proposals  were  rejected  by  the  electric  companies  and  the  MECs. 

CONCLUSION 

It  is  very  discomforting  for  me  to  see  large  amounts  of  federal  and  state  funding  going  to  MECs  to  perform 
my  work.  This  is  another  case  of  big  government  and  big  business  running  our  lives  I  hold  a  B  S  degree  in 
Industnal  Engineering  with  thirty  (30)  years  of  related  experience  and  I  can't  find  a  consulting  engagement,  or  I  find 
one  and  a  MEC  ends-up  with  the  project.  This  is  not  reflective  of  the  American  free  enterprise  system  This  is 
reflective  of  socialism. 

In  trying  to  get  my  consulting  business  going  over  the  past  four  (4)  years,  I  have  made  over  four  hundred 
(400)  contacts  and  only  performed  two  (2)  consulting  engagements,  yielding  an  annual  savings  to  fee  payback  ratio 
of  6  to  1  Like  most  Americans,  I  have  the  responsibility  to  support  my  family  in  educating  my  children  and  canng 
for  my  sick  wife.  However,  unlike  most  Americans,  I  do  not  have  the  freedom  to  fully  compete  under  prevailing 
circumstances.  They  playing  field  is  not  level. 

If  you  have  any  questions  or  comments  or  feel  that  you  can  assist  me,  I  can  be  reached  at  (814)  266-7990. 
Thank  you. 

Sincerely  yours, 
H.  Robert  Parsons 
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July    10,    1996 


Attn:  Mark  Forman,  Professional  Staff  Member 
Senate  Committee  on  Governmental  Affairs 
340  Dirksen  Senate  Office  Building 
Washington  DC  20515-6315 


Dear  Chairman  Stevens .Senator  Roth  and 
Members  of  the  Committee, 


My  company  is  involved  in  an  induction  against  a  state  owned  hospital  in 
Alabama.  The  hospital  has  created  a  home  medical  equipment  business  to  con- 
trol all  home  patient  referrals  that  were  previously  handled  by  the  private 
sector . 

The  for  profit  business  established  by  the  state  owned  hospital  is  con- 
trolling all  patient  referrals  that  are  private  and  medicare  funded.  By  mo- 
nopolizing all  home  patient  referrals  they  are  not  only  violating  the  pa- 
tient freedom  of  choice  but  the  past  checks  and  balances  in  the  system  were 
el iminated. 

As  a  tax  payor,  I  find  it  unconscionable  that  my  tax  dollars  are  being 
used  to  put  me  out  of  business.  The  state  funded  hospital  uses  state  tags  on 
their  delivery  vehicles,  don't  pay  liability  insurance  or  workers  compensa- 
tion and  they  control  all  patient  referrals. 

Does  this  country  stand  for  fair  and  free  competition  or  will  we  continue 
on  the  path  to  socialism?  I  urge  you  to  adopt  the  recommendations  of  the 
business  coalition  for  fair  competition. 

Please  let  this  letter  be  included  as  a  part  of  the  hearing  record  for 
the  July  16  and  July  18  hearings  on  competition. 


Sincerely, 


^>-c<^-l— . 


Wm.  Craig  Browne, Jr. 
Vice  President 


Rental  &  Sales 
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Early  Childhood  Development  Center  Legislative  Coalition 

3612  Bent  Branch  Court  Dr.  William  J.  Tobin 

Falls  Church,  VA  22041  Executive  Director 

(703)941-4329 

July    12,    1996 

The  Honorable  Ted  Stevens 

Chairman 

Senate  Committee  on  Governmental  Affairs 

340  Senate  Dirksen  Building 

Washington,  DC  20510-6250 

Dear  Chairman  Stevens: 

I  am  writing  on  behalf  of  the  approximately  65,000  tax-paying,  private, 
licensed  early  childhood  development  centers  nationwide.  The  overwhelming 
majority  of  these  centers  are  true  §mall  businesses  caring  for  an  average 
of  75  preschoolers  with  a  total  staff  of  10  providrs  and  assistants. 
I  request  that  this  comment  letter  be  included  as  part  of  the  hearing 
record  for  the  forthcoming  hearing  by  your  Committee. 

First,  let  me  commend  you  and  the  Committee  Members  for  scheduling  a 
hearing  on  the  very  real  and  economically  devastating  issue  of  unfair 
competition  which  these  centers  have  experienced  from  both  government 
entities  and  tax-exempt  organizations.  These  hearings  are  long  overdue 
and  presumably  will  update  the  ongoing  record  from  previous  hearings 
before  the  Committee. 

Second,  we  wholeheartedly  endorse  the  position  adopted  by  the  Business 
Coalition  for  Fair  Competition,  the  recommendation  on  this  issue  emanating 
from  the  1995  White  House  Conference  on  Small  Business,  and  S.  1724, 
"The  Freedom  From  Government  Competition  Act." 

Let  me  provide  some  examples  of  how  both  governmental  entities  at  all 
levels  and  tax-exempt  organizations  unfairly  impact  the  economic 
competitiveness  of  our  tax-paying  small  businesses. 

Nationally,  regulations  in  effect  through  the  U.S.  Department  of 
Agriculture  regarding  participation  of  private  licensed  child  care 
centers  in  the  Child  and  Adult  Care  Food  Program  have  had  a  ten-year 
effect  of  excluding  over  3  million  youngsters  annually  from  receiving 
fully  or  partially  subsidized  food  and  snacks.  Children  attending 
tax-exempt  and  religious  centers  and  family  day  care  programs 
automatically  have  qualified  for  subsidies. 

On  the  State  and  local  level,  frequently  rules  and  regulations  have  been 
adopted  that  exclude  tax-paying,  private  centers  from  bidding  for 
contracts  or  participating  in  publicly  funded  programs.  An  example  of 
this  is  the  favored  status  of  local  Parks  and  Recreation  Authorities 
to  conduct  Summer  care  programs  while  private  centers  are  excluded  from 
bidding  to  provide  similar  services. 

Apparently,  there  continues  to  be  present  a  mentality  that  tax-paying, 
private  centers  somnehow  cater  only  to  the  children  of  the  wealthy  or 
bend  the  rules  on  safety  and  health  in  order  to  maximize  the  return  to 
those  who  support  the  private  centers  with  their  investment  decisions. 
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Regarding  unfair  competition  in  child  care  from  tax-exempt  organizations 
there  are  many  examples.  For  instance,  in  many  communities,  contracts 
to  conduct  after-school  or  school-age  child  care  programs  routinely  are 
awrarded  to  such  groups  as  the  YMCA  because  tax-paying  private  programs 
are  excluded  from  the  bidding  process.  The  requirements  often  are  that 
such  contracts  are  limited  to  "community-based,  non-profit  organizations." 
The  tax-exempt  organizations  also  can  demonstrate  lower  operating  costs 
because  they  are  permitted  to  go  on-site  into  public  schools  where  the 
facility  and  utility  costs  are  nil.  Oftentimes,  a  tax-paying  small 
business  child  care  center  is  nearby  in  the  neighborhood  and  the  children 
could  easily  walk  or  be  transported  to  those  centers. 

Another  example  identified  in  recent  years  was  the  new  Golden  Triangle 
YMCA  in  Pittsburg  which  not  only  established  with  tax-payer  subsidies 
an  executive-type  health  and  fitness  club  but  also  devoted  significant 
space  to  conduct  child  care  programs  after  a  careful  market  study  of 
the  prevailing  local  private  rates. 

All  our  centers  request  is  the  right  and  opportunity  to  compete  on  a 
fair  level. 

What  are  possible  solutions?  Regarding  government-related  competition, 
adopt  measures  and  regulations  across  the  board  that  will  prohibit  such 
economically  harmful  practices  and/or  require  the  inclusion  of  taxpaying 
small  businesses  in  any  competitive  situations  (after  appropriate  economic 
adjustments  have  been  made  to  exclude  from  the  comparison  base  the  tax 
and  other  advantages  enjoyed  by  governmental  entities). 

Regarding  unfair  competition  from  tax-exempt  entities  (including  hospitals 
and  universities),  either  require  the  tax-exempt  organizations 
to  demonstrate  that  they  are  providing  subsidies  to  families  commensurate 
with  the  low-income  economic  profile  of  the  neighborhood  or  nearby  area 
(certainly  not  the  SMSA)  and  that  the  value  of  this  subsidy  represents 
a  reasonable  percentage  value  of  the  savings  they  receive  due  to  their 
tax-exempt  status,  and/or  require  the  tax-exempt  organization  to  pay 
unrelated  business  income  tax  whenever  they  engage  in  commercial-like, 
competitive  programs  with  the  private  sector.  (It  should  be  noted  that 
relying  solely  on  the  stated  purpose  of  the  tax-exempt  organization 
as  the  sole  criterion  for  determining  commerciality  often  is  not 
sufficient  since  some  of  these  "purposes"  are  so-broadly  stated  that 
almost  anything  they  do  conceivably  could  be  subsumed  under  that 
declaration ) . 

Finally,  we  also  wholeheartedly  endorse  the  arguments  and  recommendations 
made  in  two  books  authored  by  Professors  James  T.  Bennett  (George  Mason 
University)  and  Thomas  J.  DiLorenzo  (Loyola  College  in  Baltimore), 
Unfair  Competition:  The  Profits  of  Nonprofits ,  (Lanham/New  York:  Hamilton 
Press,  1989),  and  Unhealthy  Charities:  Hazardous  To  Your  Health  and 
Wealth,  New  York:  BasicBooks,  1994). 

Thank  you  again.  Senator  Stevens  and  Members  of  the  Committee  for 
conducting  this  important  and  long-overdue  hearing.  We  stand  ready 
to  work  with  you  to  ensure  the  future  service  availability,  and  economic 
stability  of  our  tax=paying,  early  childhood  small  businesses.  In  this 
age  of  welfare  reform  where  more  than  ever  there  will  be  needed  a  growing 
array  of  child  care  options,  something  must  be  done  to  ensure  a  level, 
fair  playing  field  for  the  private,  licensed  child  sector. 


Cordially, 

Dr.  William  J.  Tobin 
Executive  Dirctor 
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ACIL 

July  23,  1996 


The  Honorable  Ted  Stevens 

Chairman,  Senate  Committee  on  Govenuncntal  Affairs 

United  Stales  Senate 
Washington,  DC.  20510 

Dear  Mr  Chairman. 

We  request  that  these  remarks  be  included  in  the  record  of  testimony  for  the  July  31,  1996  heanng  on  unfair 
government  competition.  ACE-  is  a  member  of  the  Business  Coalition  for  Fair  Competition,  who  will  be 
presenting  testimony  at  these  hearings. 

Unfair  competition  from  federal  facilities  is  having  a  profound  effect  on  the  commercial  testing  laboratory 
industry  Government  laboratories  arc  adding  capability  -  invcslmg  in  facilities,  instrumentation  and 
personnel  --  to  perform  routine  testing  and  analyses  already  available  in  the  private  sector.  Other  federal 
laboratories  are  usmg  excess  capacity  to  cany  out  routine  lestmg  for  other  federal,  state  or  local  entities  for  a 
fee.  Finally,  some  government  laboratories  are  entering  commercial  markets,  bidding  as  subcontractors  on 
pnvate-scctor  contracts 

ACIL  is  a  national  trade  association  representmg  the  commercial  testing  laboratory  industry.  CHir  members 
provide  scientific  and  engineering  tcstmg  services  for  construction  materials,  pharmaceuticals,  food,  product 
safety,  and  the  environment.  They  also  routinely  work  for  federal  and  state  agencies  The  vast  majority  of 
testing  laboratones  (approximately  80%)  are  small  businesses  with  annual  revenues  of  $5  million  and  under. 

We  recognize  the  need  for  the  federal  laboratories  to  maintain  a  modest,  core  analytical  capacity  for  essential 
fiinctions  such  as  high-level  research,  emergency  response  and  highly-radioactive  analyses  It's  not  the 
maintenance  of  that  capability  with  which  we  take  issue.  We  object  to  the  federal  laboratories  competing  with 
the  private  sector.  For  example: 

The  federal  laboratories,  primarily  Energy  Department  CDOE)  and  Defense  Department  (DOD)  and 
National  Aeronautic  and  Space  Administration  (NASA)  facilities,  are  moving  into  the  testing 
business,  even  though  it  costs  more  and  is  less  efficient  for  them  to  do  so  For  example,  more  than 
50%  of  the  Energy  Department  samples  that  could  be  performed  more  cost-effectively  by  the  private 
sector  are  instead  performed  in-house.  In  some  cases,  the  private  sector  is  the  contractor  of  last 
resort,  receiving  work  from  a  particular  site  only  after  the  site  has  run  out  of  intcnial  capacity  (re 
GAO  Report  #  GAORCED-95-118,  Centralized  Contracting  of  Laboratory  Analysis  Would 
Produce  Budgetary  Sa'^ings,  DOE  Inspector  General  Report  #  CR-B-95-01,  Audit  of  Effectiveness 
and  Efficiency  of  the  Rocky  Flats  Analytical  Services  Program) 

In  other  instances,  Defense  Department  laboratories  are  internalizing  work  traditionally  procured 
from  the  private  sector  Using  interagency  support  services  agreements,  federal  laboratories  perform 
testmg  for  other  government  entities  for  a  fee.  In  doing  so,  they  are  bypassing  the  procurement 
process  and  denying  the  private  sector  an  opportunity  to  compete. 

Federal  facilities  are  bidding  on  private-sector  contracts  For  example,  two  Defense  Department 
laboratories  recently  bid  against  commercial  firms  for  routine  environmental  simulation  testmg  for  a 
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large  manufacturer.  This  type  of  testing  is  not  unique  in  nature  and  docs  not  require  the  special 
research  capabilities  for  which  DOD  laboratories  are  designated. 

We  would  like  to  recognize,  however,  that  the  Navy  environmental  laboratory  program  is  the  exception  to  the 
rule  This  program  is  striving  to  work  in  concert  vnth  the  private  sector  and  it  shoiJd  be  complemented  for  its 
efforts  In  no  way  should  they  be  associated  with  the  unfair  competition  actions  undertaken  by  other  federal 
entities. 

But  despite  the  positive  strides  being  made  withm  the  Navy  Environmental  program,  the  occurrences  of  direct 
competition  with  the  private  sector  from  the  federal  laboratones  are  widespread  For  example,  the  Aberdeen 
facility  routinely  tests  electromagnetic  automotive  components  for  a  major  car  manufacturer  The  Indian  Head 
and  China  Lake  facilities  have  utilized  unrealistic  cost  and  bidding  practices  to  wm  environmental  simulation 
testing  contracts 

The  authonty  that  the  government  laboratories  arc  using  as  a  basis  to  compete  directly  against  the  pnvate 
sector  is  dubious.  Nevertheless,  various  federal  departments  are  trying  to  legally  justify  their  competition  with 
the  pnvate  sector.  Recently,  a  Memorandum  for  Distnbution  by  the  Assistant  Secretary  of  the  Navy  was  sent 
to  the  Navy  laboratories.  This  memo  states  that  under  Title  10,  Section  2553  of  the  United  States  Code,  there 
are  provisions  in  place  that  allow  the  DOD  laboratories  "to  sell  to  non-Defense  customers."  However,  Title 
10,  Section  2553  states  that  tlie  DOD  can  sell  those  services  "that  are  not  available  from  any  commercial 
United  States  source"  (See  Attachment  A,  Nervy  Department  Memorandum  for  Distribulivn,  and  Attachment 
B,  Title  10,  United  Statex  Code.  Section  2i5i).  Clearly,  this  law  was  not  intended  as  a  mechanism  to 
compete  with  the  pnvate  sector  on  services  which  are  professionally  available.  It  is  intended  to  allow  the 
development  of  sophisticated  technologies  to  fiinher  military  and  economic  competitiveness 

Congruent  with  our  interpretation  is  a  recent  Department  of  Justice  ruling  against  a  federal  laboratory  (see 
attachment  C,  Battelle  Agrees  to  Pay  U.S.  S330.000  for  Misusing  DOE  Equipment ).  The  operaujrs  of  the 
Pacific  Northwest  Laboratory  were  fined  $330,000  by  the  federal  government  for  performing  imauthonzed 
scn'ices.  ACIL  is  encouraged  to  see  that  the  government,  given  an  opportumty,  will  enforce  its  policies 
regarding  unfair  government  competition  However,  it's  distressing  that  this  action  would  not  have  been  taken 
had  the  suit  not  been  brought  by  a  disgruntled  Battelle  employee  on  behalf  of  the  government 

Internalizing  this  work  is  based  on  an  assumption  that  government  is  the  more  cost-effective  provider. 
However,  these  assumptions  are  oflcn  based  upon  ambiguous  cost  comparisons.  The  cost  comparisons  being 
used  to  justify  competition  with  the  private  sector  are  not  the  best  way  to  procure  analytical  services  because 
they  fail  to  take  quality  into  consideration.  This  is  a  major  shortcoming  of  OMB  Circular  A-76,  the  federal 
policy  that  determines  whether  a  service  can  be  performed  more  cost-cITectiveiy  if  it  is  outsourced.  Unlike  tlie 
pnvate  sector,  government  agencies  do  not  fully  allocate  overhead  to  determine  true  operating  costs.  This 
fundamental  difference  in  overhead  allocation  results  in  an  applcs-to-oranges  cost  comparison  and  should  not 
be  used  to  determine  whether  a  service  is  outsourced,  nor  should  it  be  used  as  a  cost  baseline  to  compete 
against  pnvate-sector  firms  for  commercial  contracts 

For  cxanqilc,  if  the  DOD  saves  31%  (a  figure  submitted  to  Congress  by  Deputy  Secretary  of  Defense  John  P 
White)  when  non-core  defense  tasks  are  privatized,  how  can  DOD  laboratories  continue  to  assert  their  cost 
efficiencies?  Such  facts  cast  suspicion  on  the  costing  techniques  used  by  the  federal  laboratories  to  justify 
their  assertain  as  the  most  efficient  service  provider.  It  also  underscores  the  weaknesses  in  tlic  current  system 
for  utilizmg  the  pnvate  sector.  Yet,  DOD  cost  comparison  policies  provide  DOD  managers  the  excuse  to 
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internalize  laboratorj'  testing  as  well  as  bid  on  commttrcial  contracts 

Even  if  the  government  is  the  lowest  unit  cost  provider  of  a  particular  service,  docs  it  also  mean  it  is  the  best 
provider  of  that  service''  Quality  and  timeliness  are  rot  part  of  a  cost-based  selection  process  In  the  end, 
basing  procurement  of  professional  services  on  cost  excuses  the  government  from  a  realistic  assessment  of 
performance  capability  and  quality. 

The  need  to  ensure  quality  outweighs  the  initial  cost  savings  achieved  through  the  lowest  bid  For  example,  in 
most  environmental  contracLs  analytical  services  usually  comprise  between  5-10%  of  the  total  contract  value 
However,  all  environmental  decisions  are  made  based  upon  the  laboratory  data  The  added  cost  of  ensuring 
that  the  data  is  reliable  is  minimal  compared  to  rework  costs  and  other  problems  if  the  data  is  of  unknown 
quality  Since  commercial  laboratones  arc  accredited  to  perform  various  types  of  analyses,  they  can 
demonstrate  the  proficiency  to  produce  data  of  known  quality 

The  endless  cost  comparisons  and  justifications  are  only  diverting  resources  away  from  core  government 
functions.  With  shrinking  budgets,  it  is  illogical  to  continue  subsidizing  the  federal  laboratones  so  thev  can 
compete  against  tax-paymg  firms  Rehance  on  the  private  sector  for  specialized  services,  such  as  laboratory 
testing,  eradicates  the  continued  and  costly  process  of  finding  new  missions  for  obsolete  federal  entities. 
Using  commercial  laboratories  ensures  that  the  government  is  receiving  quality  and  cost -efficient  analytical 
services  ~  allowing  the  government  agencies  to  focus  on  it  core  mission  of  servicing  the  public. 

It  has  never  has  been  the  intent  of  Congress  to  allow  the  federal  government  to  compete  with  the  private 
sector.  Since  its  conception,  the  government  has  dedicated  itself  to  protecting  and  promoting  the  free 
enterprise  system  —  one  of  the  pillars  of  our  democracy  Instead,  subsidizing  government  agencies  to  compete 
in  the  commercial  marketplace  is  sociaUsm 

There  is  no  enforcement  agency  to  protect  the  private  sector  from  the  government  employees  engaged  in 
entrepreneurial  activities.  The  Congress,  which  appropropnates  and  authorizes  tliese  agencies,  is  the  only 
mechamsm  that  can  check  this  activity.  Therefore,  we  ask  Congress  to  implement  strong  and  enforceable 
legislation  that  discourages  unfair  government  competition  The  policy  should  not  hamper  the  government's 
ability  to  perform  kev  functions  for  public  health  and  safety,  nor  should  tlic  government  be  stopped  from 
performing  basic  science  and  high  technology  functions  that  will  further  the  economic  competitiveness  of  the 
United  States  However,  the  policy  should  not  allow  the  federal  agencies  to  indiscriminately  provide  services 
that  are  readily  available  from  the  commercial  sector. 

We  alsoaskthat  the  federal  government  also  stop  the  use  of  interagency  support  agreements  Such 
agreements  are  not  m  the  taxpayers  best  interest  because  ihcy  avoid  the  competitive  bidding  process  and  does 
not  provide  the  private  sector  a  fair  opportunity. 


Thank  you  for  allowing  us  to  submit  these  comments. 


Sincerely. 


iJua/tO 


Anthony  P.  Pagharo 

Director,  Government  Relations 
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